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LEGAL VIEW

Though the plan was confirmed by 

the Southern District of New York 

Bankruptcy Court, on appeal, the 

U.S. District Court rejected the plan.  

The Sacklers agreed to sweeten 

the deal with another $1.7 billion 

for a total of $6 billion settlement, 

to get their plan approved. The 

U.S. 2nd Circuit Court of Appeals 

approved the $6 billion settlement 

over the objection of the United 

States Trustee’s office (the U.S. 

Department of Justice). However, on 

August 10, 2023, SCOTUS stayed 

the settlement and granted certiorari 

to consider the appeal by the U.S. 

Trustee. Reportedly, SCOTUS has 

fast-tracked the appeal to allow for 

oral arguments in December, 2023.

SCOTUS’s affirmation of the Purdue 

Pharma plan of reorganization 

containing the non-consensual 

third-party releases would be a 

major blow to the U.S. mass tort 

claims system. If SCOTUS rules that 

non-consensual third-party releases 

are not permissible, the Chapter 

11 solution for mass tort claims 

would be significantly diminished, 

bolstering the U.S. mass tort claims 

system. Arguably, due process 

in U.S. mass tort claims litigation 

is more theoretical than real.  

The best answer may be to embrace 

the flexibility and creativity of Chapter 

11, with changes. The Bankruptcy 

Code should be amended to provide 

for a robust claims process involving 

a neutral third party to ensure a fair 

settlement of personal injury claims.

SCOTUS’ ruling in Purdue Pharma 

has cross-border insolvency 

impact. U.S.-based energy sector 

engineering and construction giant 

McDermott International recently 

announced that it had entered into 

a transaction support agreement 

(TSA) for a financial restructuring, 

which it plans to implement via Dutch 

Wet Homologatie Onderhands 

Akkoord (WHOA) proceedings and 

a UK restructuring plan (RP) under 

Part 26A of the UK Companies 

Act 2006 (CA 2006). McDermott 

further announced it will file an 

ancillary Chapter 15 proceeding in 

the U.S., primarily for the purpose 

of U.S. approval of the Dutch and 

English restructuring plans in the 

U.S. In the event the WHOA or Part 

26A restructuring plans contain 

third-party releases, SCOTUS’ 

ruling could be pivotal. �

David H. Conaway is a partner in 

Shumaker, Loop & Kendrick LLP.
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