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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
www.flmb.uscourts.gov

Inre:

Procom America, LLC, Case No.: 8:20-bk-03522-MGW
Chapter 7
Debtor.

MOTION FOR LEAVE TO APPEAL

To: The United States District Court for the Middle District of Florida

Peter Gaal (“Gaal”), a citizen and resident of Hungary, by and through his undersigned counsel,
and pursuant to 28 U.S.C. § 158(a)(3) and Federal Rule of Bankruptcy Procedure (“Bankruptcy Rule”)
8004, specially appears' and hereby respectfully moves this Court for leave to appeal the (1) Order
Granting Chapter 7 Trustee, Douglas N. Menchise’s Motion to Compel Rule 2004 Examinations Duces
Tecum (Doc. No. 265) (the “Rule 2004 Order”) entered June 10, 2021, (2) Memorandum Opinion on
Service of a Subpoena on a Foreign National (Doc. No. 354) (the “Service Opinion”) entered March 21,
2022, and (3) Order Denying Peter Gaal’s Expedited Motion for Reconsideration of the Order Granting
Chapter 7 Trustee, Douglas N. Menchise’s, Motion to Compel Rule 2004 Examinations Duces Tecum
(Doc. No. 357) (the “Reconsideration Order”) entered March 22, 2022 (the Rule 2004 Order, Service
Opinion and Reconsideration Order collectively, the “Foreign Discovery Orders”), which are orders
entered by the United States Bankruptcy Court for the Middle District of Florida (the “Bankruptcy

Court”), copies of which are attached hereto as Exhibit A, B and C.?

! Gaal reserves all rights to contest jurisdiction of the Bankruptcy Court and personal jurisdiction and is appearing specially
for the sole purpose of filing this Motion.

2 Gaal secks leave to appeal the Foreign Discovery Orders out of an abundance of caution in the event the Foreign Discovery
Orders are deemed not to be final orders appealable as of right. See In re Blinder, Robinson & Co., 127 B.R. 267, 272-73 (D.
Colo. 1991) (finality of Bankruptcy Rule 2004 orders “should be resolved on a case-by-case basis™.)
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PRELIMINARY STATEMENT

Leave to appeal should be granted when the order involves (1) a question of law that is
controlling; (2) as to which there is a substantial ground for difference of opinion; and (3) an immediate
appeal of which would materially advance the ultimate termination of the litigation. For the reasons set
forth below, all factors are present here, and the Court should grant Gaal leave to appeal the Foreign
Discovery Orders.

RELEVANT FACTS AND PROCEDURAL HISTORY

1. On May 1, 2020 (the “Petition Date”), three creditors filed an involuntary petition for
relief under Chapter 7 of the Bankruptcy Code against Procom America, LLC d/b/a Beyond Band of
Brothers d/b/a BBOB (the “Debtor”) (Doc. No. 1).

2. On May 7, 2020, the Debtor filed its Consent to Order for Relief (Doc. No. 7) and, on
May 8, 2020, the Bankruptcy Court entered the Order for Relief (Doc. No. 9) and the Notice of Chapter
7 Bankruptcy Case (Doc. No. 10), appointing Douglas N. Menchise as the chapter 7 trustee for the
Debtor’s bankruptcy estate (the “Trustee”).

3. Gaal is the manager and sole member of the Debtor. Gaal is not a United States national
or resident but rather is a citizen and resident of Hungary.

4. On April 29, 2021, the Trustee filed an Omnibus Notice of Taking Rule 2004
Examinations Duces Tecum (Doc. No. 260) (the “Rule 2004 Subpoena™)? seeking documents from and

the examination via Zoom on May 28, 2021, of Gaal individually and in his capacity as corporate

3 Bankruptcy Rule 2004(c) [compelling attendance and production of documents or electronically stored information]
provides in pertinent part: “The attendance of an entity for examination and for the production of documents or electronically
stored information, whether the examination is to be conducted within or without the district in which the case is pending,
may be compelled as provided in Rule 9016 for the attendance of a witness at a hearing or trial.”

Bankruptcy Rule 9016 [subpoena] provides “Rule 45 F. R. Civ. P. applies in cases under the Code.”
Bankruptcy Local Rule 2004-1(f) [subpoenas] provides in pertinent part: “A subpoena is necessary to compel the attendance

of, or production of documents or electronically stored information by, a witness other than the debtor. The provisions of
Fed. R. Civ. P. 45 apply to subpoenas issued under this rule.”
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representative for (i) the Debtor, (i1) Procom Investments KFT, (iii) Procom Consulting KFT, (iv)
Procom Consulting Utazasi Iroda KFT, and (v) Procom Tours, LLC.

5. Also on April 29, 2021, the Trustee purported to effectuate service of the Rule 2004
Subpoena on Gaal under Fed. R. Civ. P. 45 by emailing the Rule 2004 Subpoena to Gaal’s domestic
counsel. Gaal’s counsel advised Trustee’s counsel that she was not authorized to accept service of the
Rule 2004 Subpoena and directed Trustee’s counsel to the Convention on the Service Abroad of Judicial
and Extrajudicial Documents in Civil or Commercial Matters (the “Hague Service Convention”) and the
Convention on the Taking of Evidence Abroad in Civil or Commercial Matters (the “Hague Evidence
Convention”). The Trustee made no further effort to effectuate service of the Rule 2004 Subpoena by
other means.

6. On June 1, 2021, the Trustee filed his Motion to Compel Rule 2004 Examinations Duces
Tecum (Doc. No. 263).

7. On June 10, 2021, the Bankruptcy Court, without a hearing, entered the Rule 2004 Order,
directing (i) counsel for Gaal and counsel for Debtor to coordinate with Trustee’s counsel the scheduling
of the examinations of Gaal and the corporate representative(s) of the Debtor, Procom Investments KFT,
Procom Consulting KFT, Procom Consulting Utazasi Iroda KFT, and Procom Tours, LLC* and (ii) Gaal
and the designated corporate representative(s) to produce non-privileged documents responsive to the
Rule 2004 Subpoena’s duces tecum requests and appear via Zoom for a Rule 2004 examination to
provide sworn testimony within forty-five days.

8. On June 21, 2021, the Trustee filed his Renewed Notice of Rule 2004 Examination Duces

Tecum of Gaal (Doc. No. 269).

4 The Rule 2004 Order erroneously requires Gaal’s counsel to coordinate the scheduling of examinations for companies she
does not represent; Gaal’s counsel only represents Gaal individually and does not represent Procom Investments KFT,
Procom Consulting KFT, Procom Consulting Utazasi Iroda KFT and Procom Tours, LLC
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9. On June 24, 2021, Gaal timely filed his Expedited Motion for Reconsideration of the
Rule 2004 Order (Doc. No. 272) (the “Motion for Reconsideration™) asserting, among other things, (i)
email delivery of a subpoena to a witness’s counsel is not an authorized method of service under Fed. R.
Civ. P. 45, (i1) the Bankruptcy Court’s subpoena power under Fed. R. Civ. P. 45 [made applicable by
Bankruptcy Rule 9016] does not extend extraterritorially to foreign nationals living outside the United
States (such as Gaal) and (iii) the Trustee must follow the procedures of the Hague Evidence Convention
to obtain discovery from a non-party foreign national living abroad (such as Gaal).

10. On June 29, 2021, the Trustee filed his Response to the Motion for Reconsideration (Doc.
No. 275), which the Trustee later supplemented with a Notice of Filing Supplementary Authority (Doc.
No. 279) to which Gaal responded (Doc. No. 282).

11. On July 6, 2021, the Bankruptcy Court held a hearing on the Motion for Reconsideration
(Doc. No. 274), took the matter under advisement (Doc. No. 280), and requested the Trustee and Gaal to
submit proposed competing orders (Doc. Nos. 283, 284).

12. On March 15, 2022, the Trustee filed his Complaint For Declaratory Relief, Substantive
Consolidation and to Avoid and Recover Preferential or Other Actual or Constructive Fraudulent
Transfers and Other Damages (the “Complaint”) against Gaal and other related defendants, initiating an
adversary proceeding in the Bankruptcy Court titled Menchise v. Peter Gaal, Procom Tours, LLC,
Procom Consulting KFT a/k/a Procom Consulting Utuzasi Iroda KFT and Procom Investments KFT,

Case No. 8:22-ap-00041-MGW (the “Avoidance Adversary Proceeding”).’

5 The initiation of the Avoidance Adversary Proceeding precludes the Trustee from continuing to use Bankruptcy Rule 2004
to obtain discovery on matters related to the Avoidance Adversary Proceeding under the “pending proceeding rule.” The
pending proceeding rule precludes the use of Bankruptcy Rule 2004 to obtain documents and testimony from another party or
a witness on an issue that is the subject of a pending action (as such discovery is governed by the Federal Rules of Civil
Procedure). See In re 2435 Plainfield Ave., Inc., 223 B.R. 440, 455-57 (Bankr. D. N.J. 1998); In re Southeastern Materials,
Inc., 2010 WL 5128608, at *3 (Bankr. M.D. N.C. Dec. 10, 2010) (string citation omitted); /n re Brown, 2018 WL 4944816,
at *4 (Bankr. S.D. N.Y. Oct. 1, 2018) (string citation omitted); In re Bennett Funding Group, Inc., 203 B.R. 24, 28-30 (N.D.
N.Y. 1996); In re Blackjewel, L.L.C., 2020 WL 6948815 (S.D. W. Va. Jul. 14, 2020).
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13. On March 21, 2022, the Bankruptcy Court issued its Service Opinion, holding that (i) the
Trustee’s service of the Rule 2004 Subpoena on Gaal’s counsel by email was effective service of the
Rule 2004 Subpoena on Gaal under Fed. R. Civ. P. 45, (ii) Gaal is subject to the Bankruptcy Court’s
subpoena power because substitute service of the Rule 2004 Subpoena on his domestic counsel
constituted service within (rather than outside) the United States, and (iii) the Trustee is not required to
comply with the Hague Service Convention to obtain documents and testimony from non-party Gaal.

14. On March 22, 2022, the Bankruptcy Court entered its Reconsideration Order denying the
Motion for Reconsideration.

15. On April 4, 2022, Gaal timely filed a notice of appeal from the Foreign Discovery
Orders, a copy of which is attached hereto as Exhibit D.

16.  As of the date of this Motion, the Trustee has not sought to reschedule the Rule 2004
examination of Gaal.®

QUESTIONS PRESENTED

17.  The questions presented by this appeal are as follows:

(a) Did the Bankruptcy Court err in holding that Fed. R. Civ. P. 45(b)(1) does not
require service of the Rule 2004 Subpoena on Gaal by personal delivery?

(b) Did the Bankruptcy Court err in holding that service of the Rule 2004 Subpoena
on Gaal’s counsel by email is a permissible form of substitute service on Gaal under Fed. R. Civ.
P. 45(b)(1)?

(c) Did the Bankruptcy Court err in holding that Gaal (a non-party foreign national
living abroad) is subject to the Bankruptcy Court’s subpoena power, absent personal service of
the subpoena on Gaal within the United States?

¢ In the event the Trustee attempts to reschedule the examination of Gaal pursuant to the Rule 2004 Subpoena, Gaal reserves
the right to file appropriate motions with the Bankruptcy Court and this Court (if needed) to excuse and/or stay compliance
with the Rule 2004 Subpoena (due to the Avoidance Adversary Proceeding and the pending proceeding rule and/or Gaal’s
appeal of the Foreign Discovery Orders).
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(d) Did the Bankruptcy Court err in holding that the Trustee is not required to comply
with the Hague Evidence Convention in order to obtain discovery from Gaal (a non-party foreign
national living abroad)?

RELIEF REQUESTED
18. By this Motion, Gaal respectfully requests that the court grant leave to appeal the Foreign
Discovery Orders. As set forth herein, Gaal has satisfied the requirements for interlocutory review of the
Foreign Discovery Orders and the reversal of the Foreign Discovery Orders would materially hasten
termination of the Bankruptcy Rule 2004 discovery disputes between the Trustee and Gaal. For these
reasons, and the reasons set forth more fully below, Gaal seeks entry of an order pursuant to Bankruptcy

Rule 8004 and 28 U.S.C. § 158(a)(3) granting leave to appeal the Foreign Discovery Orders.

ARGUMENT

19. Interlocutory review is proper and an immediate appeal of the Foreign Discovery Orders
should be granted.

20. 28 U.S.C. § 158(a)(3) grants this Court jurisdiction to hear appeals from interlocutory
orders issued by a Bankruptcy Court at its discretion. Because 28 U.S.C. § 158(a) is silent on the
question of how this discretion is to be exercised, district courts look to the factors set forth in 28 U.S.C.
§ 1292(b), which define the scope of appellate jurisdiction over interlocutory appeals from the district
courts to the courts of appeal.

21. A district court “will permit an interlocutory appeal of an order if (1) the order presents a
controlling question of law (2) over which there is substantial ground for difference of opinion among
courts, and (3) the immediate resolution of the issue would materially advance the ultimate termination
of the litigation.” Musselman v. Stanonik (In re Seminole Walls & Ceilings Corp.), 388 B.R. 386, 391
(M.D. Fla. 2008) (quoting Celotex Corp. v. AIU Ins. Co. (In re Celotex Corp.), 187 B.R. 746, 749 (M.D.

Fla. 1995)).
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There Is a Controlling Question of Law

22. This appeal involves multiple controlling questions of law. For purposes of § 1292(b), a
question of law is appropriate for interlocutory review if it is a question of “pure law,” that is one that an
appellate court can resolve “quickly and cleanly without having to study the record.” McFarlin v.
Conseco Servs., LLC, 381 F.3d 1251, 1258 (11th Cir. 2004) (quoting Ahrenholz v. Bd. Of Trs. Of the
Univ. of 1ll., 219 F.3d 674, 677 (7th Cir. 2000)). Stated differently, “a controlling question is one that
rises from the details of the case to a place of relevance among similar cases.” In re Pacific Forest
Products Corp., 335 B.R. 910, 920 (S.D. Fla. 2005) (citing McFarlin, 381 F.3d at 1259).

23.  In Pacific Forest Products (an actual fraudulent transfer action arising out of a check
kiting scheme), the bankruptcy court entered partial summary judgment in favor of the trustee and
against two banks, finding that the transfers by the debtor to the banks were made with actual intent to
hinder, delay or defraud and holding (i) a Ponzi scheme is the equivalent of a check kiting scheme and
(i1) a check kiting scheme establishes, per se, an intent to defraud. The district court granted the banks’
motion for leave to appeal, finding those two holdings to be pure legal conclusions and holding “it is
clear that resolution of the legal issues presented would not only impact the parties in this case, but a
whole range of cases in which a debtor is accused of operating a check kite. Indeed, if the Bankruptcy
Court Order is affirmed, a trustee will automatically meet its burden of proof as to actual intent to
defraud in connection with avoidance actions where the debtor operated a check kite.” Id. at 922.

24.  Inthis case, the straightforward questions of law presented are:

(a) Does Fed. R. Civ. P. 45(b)(1) require service of a subpoena on a witness by
means of personal delivery?

(b) If Fed. R. Civ. P. 45(b)(1) permits substitute service of a subpoena, is service of a
subpoena on a witness’s counsel a permissible form of substitute service?

(c) Can a subpoena issued under Fed. R. Civ. P. 45 be enforced against a non-party
foreign national living abroad?
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25.  The resolution of these pure questions of law will not only control the outcome of this
matter but also impact a “whole range of cases” where a bankruptcy trustee seeks discovery from
witnesses (both within the United States and abroad) by subpoena. The issue of bankruptcy trustees
obtaining discovery by subpoena is a common issue recurring in many bankruptcy cases so determining
the parameters of effective service of a subpoena (i.e. what method(s) is/are available) is critical and
constitute a controlling issue.

There Is Substantial Ground for Difference of Opinion

26.  “To satisty this element of the analysis, a movant must normally demonstrate that at least
two courts interpret the relevant legal principle differently.” Pacific Forest Products, 335 B.R. at 923
(citing Auto Dealers Group v. Auto Dealer Servs., Inc. (In re Auto Dealer Servs., Inc.), 81 B.R. 94, 97
(M.D. Fla. 1987)). “In fulfilling this inquiry, a court may consider authority from within and beyond the
circuit in which it sits.” Id. (citing Masters, Mates & Pilots Plans v. Lykes Bros. Steamship Co. (In re
Lykes Bros. Steamship Co.), 200 B.R. 933, 938 (M.D. Fla. 1996)). In this case, there are substantial
grounds for difference of opinion as to the various legal conclusions reached by the Bankruptcy Court in
the Foreign Discovery Orders.

27.  First, courts within and outside this circuit are split as to whether Fed. R. Civ. P. 45(b)(1)
requires personal delivery of a subpoena or permits substitute service by mail or other means. See
Green v. Pickens County School System, No. 2:19-cv-00008-RWS-JCF, 2021 WL 2559453, at *4-5
(N.D. Ga. Apr. 26, 2021) (collecting and discussing cases from within and outside the Eleventh Circuit
and following majority position that personal delivery is required and quashing subpoena served by
mail); Monex Financial Services Ltd. v. Nova Information Systems, Inc., No. 6:08-mc-137-Orl-31KRS,
2008 WL 5235135, at *2 (M.D. Fla. Dec. 15, 2008) (finding that “in absence of controlling authority

holding that a Rule 45 ... subpoena is effectively delivered via a Federal Express delivery ... Plaintiffs
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have failed to establish effective delivery of the subpoena.”); Service Opinion, pp. 7-9 and fn 25
(collecting minority position cases from within the Eleventh Circuit and adopting minority position
permitting substitute service of subpoena within the United States by means other than personal delivery
under Fed. R. Civ. P. 45(b)(1)).

28. Second, the Bankruptcy Court’s conclusion that substitute service of a subpoena on a
witness’ counsel is effective service under Fed. R. Civ. P. 45(b)(1) appears to conflict with the decisions

7 See Monex

of all other courts in the Eleventh Circuit and elsewhere that have considered this issue.
Financial Services, 2008 WL 5235135, at *2 (“binding precedent in this jurisdiction holds that service
of a subpoena upon a witness’s attorney, instead of the witness himself, is ineffective”) (citing Harrison
v. Prather, 404 F.2d 267, 273 (5th Cir. 1968)); Service Opinion, p. 10, fn 41 (disagreeing with Monex
Financial Services and explaining why the Bankruptcy Court believes the Fifth Circuit in Harrison did
not so hold); Aristocrat Leisure Ltd. v. Deutsche Bank Trust Co. Americas, 262 F.R.D. 293, 304
(S.D.N.Y. 2009) (collecting cases) (“Based on the traditional view, such service [e-mail to witness’s
counsel] was ineffective as the subpoenas were not delivered to the individuals whose testimony the
subpoenas sought. The Court need not reach the issue of whether service on counsel was sufficient
under the more liberal view because Aristocrat has remedied any service defect by effecting personal
service ...”); Lehman v. Kornblau, 206 F.R.D. 345, 346-47 (E.D.N.Y. 2001) (plaintiff’s service of
subpoenas by certified mail on counsel of non-parties was improper).

29.  In holding that service on Gaal’s counsel was effective substitute service of the Rule
2004 Subpoena on Gaal under Fed. R. Civ. P. 45(b)(1), the Bankruptcy Court relied on purportedly

analogous case law permitting service of a summons on an individual in a foreign country under Fed. R.

Civ. P. 4(f)(3) (see Service Opinion, pp. 11-14). Courts are split, however, as to whether it is

7 In the Service Opinion, the Bankruptcy Court concedes “the Court is unaware of any cases upholding service of a subpoena,
under Rule 45, on a witness’ lawyer.” Service Opinion, p. 10.
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appropriate to

analyze the issue of proper service of a subpoena under Fed. R. Civ. P. 45 by looking to

the rules for service of a summons under Fed. R. Civ. P. 4. See SiteLock, LLC v. GoDaddy.com, LLC,

338 F.R.D. 146, 153-54 (D. Or. 2021) (collecting competing cases and holding methods for service of a

subpoena under Fed. R. Civ. P. 45 are more restricted than the methods for service of a summons and

complaint under Fed. R. Civ. P. 4). The significant distinction between service of a complaint intended

to provide notice and service of a subpoena intended to confer personal jurisdiction and compel a

response when the witness is not a citizen or resident of the United States is explained by the Court in

F.T.C. v. Compagnie De Saint-Goban-Pont-a-Mousson, 636 F.2d 1300 (D. D.C. 1980) as follows:

The distinction between notice and compulsory process, and the implications of that
distinction for permissible modes of service, is well illustrated in the context of civil
litigation. Federal Rule of Civil Procedure 4, which governs service of process, is
primarily concerned with effectuating notice. To that end, the rule provides for a wide
range of alternative methods of service, including registered mail, each designed to
ensure the receipt of actual notice of the pendency of the action by the defendant. By
contrast, Federal Rule 45(c)®, governing subpoena service, does not permit any form of
mail service, nor does it allow service of the subpoena merely by delivery to a witness'
dwelling place. Thus, under the Federal Rules, compulsory process may be served upon
an unwilling witness only in person. Even within the United States, and even upon a
United States citizen, service by registered U.S. mail is never a valid means of delivering
compulsory process, although it may be a valid means of serving a summons and
a complaint.

When the individual being served is not an American on U.S. soil but a foreign subject on
foreign soil, the distinction between the service of notice and the service of compulsory
process takes on added significance. When process in the form of summons and
complaint is served overseas, the informational nature of that process renders the act of
service relatively benign. When compulsory process is served, however, the act of
service itself constitutes an exercise of one nation’s sovereignty within the territory of
another sovereign. Such an exercise constitutes a violation of international law.

Id. at 1312-13.

30.

Additionally, assuming arguendo it was proper for the Bankruptcy Court to rely on Fed.

R. Civ. P. 4(f)(3) in determining proper service of a subpoena under Fed. R. Civ. P. 45(b), service of a

8 Now Fed. R. Civ. P. 45(b).
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summons by alternative means under Fed. R. Civ. P. 4(f)(3) is only permitted after obtaining prior court
authorization (which the Trustee did not obtain here). Fed. R. Civ. P. 4(f)(3) states: “Unless federal law
provides otherwise, an individual — other than a minor, incompetent person, or a person whose waiver
has been filed — may be served at a place not within any district of the United States: (3) by other means
not prohibited by international agreement, as the court orders.” See De Gazelle Group, Inc. v. Tamaz
Trading Establishment, 817 F.3d 747, 750 (11th Cir. 2016) (“On appeal, Tamaz argues that the district
court erred in concluding that De Gazelle effected good service on September 21, 2013, because De
Gazelle failed to comply with Fed. R. Civ. P. 4(f)(3) by seeking prior court authorization for service via
FedEx. We agree.”).

31. Furthermore, courts are split whether Fed. R. Civ. P. 4(f)(3) in fact permits effecting
service of a summons on a foreign individual or entity by serving the foreign defendant’s domestic
counsel. See Codigo Music, LLC v. Televisa S.A. de C.V., No. 15-CIV-21737-Williams/Simonton, 2017
WL 4346968, at *13 (S.D. Fla. Sep. 29, 2017) (“Rule 4(f) is entitled “Serving an Individual in a Foreign
Country.” Fed. R. Civ. P. 4(f). That Rule and its subparts deal only with service by other means for
purposes of service outside of the United States. Although some Courts have permitted alternative
service pursuant to Rule 4(f)(3) even if the service sought was only going to be performed within a
United States judicial district, at least two courts have observed that the plain language of Rule 4(f)(3)
seemingly would preclude such service.”); Convergen Energy LLC v. Brooks, No. 20-cv-3746(LJL),
2020 WL 4038353, at *7 (S.D.N.Y. Jul. 17, 2020) (collecting cases and holding “[t]his Court joins those
that have held that Rule 4(f) refers to the “place” of service and not the location of the individual or
entity to be served and that, accordingly, the court cannot enter a Rule 4(f)(3) order permitting service
on a foreign individual at a place not within a judicial district of the United States when the person to

whom the complaint and summons is to be delivered and as to which service is deemed to be effective is
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at a place within the United States); In re Fairfield Sentry Limited, No. 10-13164(SMB), 2020 WL
7345988, at *12 (S.D.N.Y. Dec. 14, 2020) (collecting cases, noting “[c]ourts are split on the issue of
whether domestic service on a foreign defendant’s U.S. counsel can constitute service “at a place not
within” the U.S. under Rule 4(f)(3), and holding service on U.S. based counsel is a permissible method
under Rule 4(f)(3)); In re Cathode Ray Tube (CRT) Antitrust Litigation, 27 F. Supp. 3d 1002, 1010
(N.D. Cal. 2014) (noting that transmission of service papers to a foreign defendant via domestic conduct
like a law firm or agent ultimately results in the foreign individual being served and thereby provides
notice outside a United States judicial district, in accordance with Rule 4(f)(3)’s plain language).

32. The Service Opinion’s legal conclusion that the Bankruptcy Court’s subpoena power
extended to Gaal (a foreign national living abroad) simply by Trustee’s counsel emailing the Rule 2004
Subpoena to Gaal’s domestic counsel (see Service Opinion, pp. 15-17) is at odds with courts holding
that foreign nationals living abroad are not subject to subpoena service outside the United States. KLP
Indus., LLC v. Pelaez, No. 06-22379-CIV-KING/Garber, 2006 WL 8434699, at *5 (S.D. Fla. Dec. 19,
2006) (“[a]liens residing abroad cannot be compelled to respond to a subpoena from a U.S. court
because they owe no allegiance to the United States”) (citing Gillars v. United States, 182 F.2d 962, 978
(D.C. Cir. 1950)); Maid of the Mist Corp. v. Alcatraz Media, LLC, 2006 U.S. Dist. LEXIS 79872, at *5
(W.D.N.Y. Nov. 1, 2006) (“[T]hese individuals are Canadian citizens who reside and work in Canada.
The Subpoenas, were served upon them outside of the United States and are therefore unenforceable
because this Court has no subpoena power or jurisdiction outside of the United States over these
individuals.”); see also Air Turbine Tech., Inc. v. Atlas Copco AB, 217 F.R.D. 545, 546 (S.D. Fla. 2003)
(“[T]here appears to be no authority which permits the court to circumvent the procedures required to

compel testimony from non-United States citizens residing in foreign countries.”).
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33.  The Bankruptcy Court’s legal conclusion is also at odds with courts applying Fed. R. Civ.
P. 45(b)(3) and 28 U.S.C. § 1783 for serving a subpoena witnesses directed to a United States national
or resident who is in a foreign country. See Balk v. New York Institute of Technology, 974 F. Supp. 2d
147, 160-62 (E.D.N.Y. 2013) (denying request to effectuate service of subpoena on United States citizen
living in Egypt by serving purported domestic agent; service of subpoena required to be made in
accordance with the Hague Service Convention); Estate of Ungar v. Palestinian Authority, 412 F. Supp.
2d 328, 334-35 (S.D.N.Y. 2006) (requiring service of subpoena directed to United States citizen living
in Egypt be made in accordance with Articles 5 and 6 of the Hague Service Convention as Egypt had
objected to Article 10 and service by mail); GMA Accessories, Inc. v. BOP, LLC, No. 07 Civ.
3219(LTS)(DF), 2008 WL 4974430, at *2 (S.D.N.Y. Nov. 19, 2008) (denying request to effectuate
service of subpoena on United States citizen living in Argentina by serving his domestic counsel and
requiring subpoena be served in compliance with Fed. R. Civ. P. 4(f)(1)).

34. Simply put, “Rule 45 is silent on whether a nonparty foreign national, resident, or entity
not found in the United States can be served with a subpoena for documents under Rule 45 and, if so,
how.” SiteLock, 338 F.R.D. at 148; see also Aristocrat Leisure, 262 F.R.D. at 305 (“It is unclear what,
if any, provision of the Federal Rules Aristocrat believes controls the service of subpoenas directed at
foreign nationals living abroad. If Aristocrat were correct, and 45(b)(3) was not relevant to the service of
subpoenas on foreign nationals living abroad, it strains credulity to believe that this apparent silence in
the Rules would result in the unlimited ability of litigants to serve trial subpoenas on any foreign
national anywhere in the world, especially considering the more stringent limitations on serving United
States nationals living abroad.”). Importantly here, the cases relied upon by the Bankruptcy Court for
extending subpoena power over non-party foreign nationals (see Service Opinion, Sec. IL.B., pp. 15-17)

all involve circumstances where the non-party foreign national was personally served with the subpoena
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while he or she temporarily present in the United States. In this case, Gaal was not physically present in
the United States at the time of service.
An Immediate Appeal Would Materially Advance the Ultimate Termination of the Litigation

35.  An immediate appeal of the Foreign Discovery Orders will materially advance the
termination of the dispute between the Trustee and Gaal concerning service of the Rule 2004 Subpoena.
“[T]his requirement means that ‘resolution of a controlling legal question would serve to avoid a trial or
otherwise shorten the litigation.” Relevant to that analysis is whether a decision on the merits will
clarify the issue for other bankruptcy litigants, and otherwise ‘preclude the need for further appeals of
this type which delay the bankruptcy proceedings.”” Pacific Forest Products, 335 B.R. at 924 (quoting
McFarlin, 381 F.3d at 1259).

36.  Resolving the legal issues in this case in an immediate appeal will materially advance not
only the termination of the specific dispute between the Trustee and Gaal as to whether service of the
Rule 2004 Subpoena was effective but will also clarify Fed. R. Civ. P. 45’s requirements for service of
subpoenas in bankruptcy and other proceedings in the future. Moreover, an immediate appeal will
alleviate the harsh consequences of requiring Gaal to risk contempt sanctions in order to challenge the
Foreign Discovery Orders.

CONCLUSION

Gaal has satisfied the factors for granting a motion for leave to appeal the Foreign Discovery
Orders. For the reasons set forth herein and in the interests of justice, Gaal respectfully requests that this
Court enter an order granting leave to appeal the Foreign Discovery Orders and granting such other and

further relief as is just and proper.
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Dated: April 4, 2022.
/s/ Lynn Welter Sherman
Lynn Welter Sherman
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Isherman@trenam.com
TRENAM LAW
200 Central Ave., Suite 1600
St. Petersburg, FL. 33701
Tel: (727) 820-3980

/s/ Rhys P. Leonard

Rhys P. Leonard

Florida Bar No. 59176
rleonard@trenam.com

TRENAM LAW

101 E. Kennedy Blvd., Suite 2700
St. Petersburg, FL. 33701

Tel: (813) 223-7474

Counsel for Peter Gaal

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on April 4, 2022 a true and correct copy of the above and foregoing
has been electronically filed with the Clerk of Court by using the CM/ECF system, which will send
notice of electronic filing to all CM/ECF registered recipients.

/s/ Lynn Welter Sherman
Lynn Welter Sherman
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ORDERED.

Dated: June 10, 2021

UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION
In re: Case No. 8:20-bk-03522-MGW
PROCOM AMERICA, LLC d/b/a Chapter 7
Beyond Band of Brothers d/b/a
BBOB,
Debtor.

/

ORDER GRANTING CHAPTER 7 TRUSTEE, DOUGLAS N. MENCHISE’S,
MOTION TO COMPEL RULE 2004 EXAMINATIONS DUCES TECUM (Doc. 263)

THIS CASE came before the Court without a hearing on the Motion To Compel Rule 2004

Examinations Duces Tecum (Doc. 263 — the “Motion to Compel”) filed by Douglas N. Menchise
(the “Trustee™), as Chapter 7 Trustee of the bankruptcy estate of Procom America, LLC (the
“Debtor”). The Court, being familiar with the record of this case, having reviewed the Motion to
Compel, and being otherwise duly advised in the premises, does hereby

ORDER as follows:

1. The Motion to Compel is GRANTED.

2. Within five business days, counsel for Peter Gaal and the Debtor shall coordinate
scheduling of the following 2004 examinations with counsel for the Trustee:

(a) Peter Gaal, individually;

123533365.1
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(b)

(©)

(d)

(e)

()

Fed. R. Civ. P. 30(b)(6) corporate representative(s) of the Debtor who is
designated to provide binding testimony on its behalf with respect to the
subject matters set forth on Schedule A(II) of the Trustee’s Omnibus Notice
Of Taking Rule 2004 Examinations Duces Tecum (Doc. 260 — the “2004
Notice™);

Fed. R. Civ. P. 30(b)(6) corporate representative(s) of Procom Investments
KFT who is designated to provide binding testimony on its behalf with
respect to the subject matters set forth on Schedule A(Il) of the 2004
Notice;

Fed. R. Civ. P. 30(b)(6) corporate representative(s) of Procom Consulting
KFT who is designated to provide binding testimony on its behalf with
respect to the subject matters set forth on Schedule A(II) of the 2004
Notice;

Fed. R. Civ. P. 30(b)(6) corporate representative(s) of Procom Consulting
Utazasi IRODA KFT who is designated to provide binding testimony on
its behalf with respect to the subject matters set forth on Schedule A(II) of
the 2004 Notice; and

Fed. R. Civ. P. 30(b)(6) corporate representative(s) of Procom Tours, LLC
who is designated to provide binding testimony on its behalf with respect

to the subject matters set forth on Schedule A(II) of the 2004 Notice.

The 2004 examinations shall be conducted by Zoom or another remote video

communication platform within 45 days of the date of entry of this Order.

123533365.1
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4. The witnesses shall produce all non-privileged documents responsive to the
Trustee’s duces tecum requests in the 2004 Notice at least five business days prior to their
examinations.

5. The Court reserves ruling on the Trustee’s request for an award of costs incurred in

connection with his preparation for and attendance at the 2004 examinations on May 28, 2021.

k ok ok

Robert F. Elgidely, Esq. is directed to serve a copy of this order on interested parties who do not
receive service by CM/ECF and file a proof of service within three days of entry of this order.

123533365.1
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ORDERED.

Dated: March 21, 2022

UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
www.flmb.uscourts.gov

In re: Case No. 8:20-bk-03522-MGW
Chapter 7
Procom America, LLC,

Debtor.
/

MEMORANDUM OPINION ON
SERVICE OF A SUBPOENA ON A FOREIGN NATIONAL

Under Federal Rule of Civil Procedure 45, a subpoena must be served by
“delivering a copy to the named person.” Here, the Trustee wants to examine the
Debtor’s principal, Peter Gaal, about (among other things) $10.2 million in transfers
the Debtor made to him (and other entities he controlled) during the year before this
bankruptcy case was filed. So the Trustee served Gaal, who is in Hungary, by serving
a copy of a subpoena on his U.S.-based counsel. Although Gaal received the
subpoena, he seeks to effectively quash it for three reasons: in his view, Rule 45 does
not permit substitute service on his counsel; even if Rule 45 does permit substitute

service, this Court’s subpoena powers do not extend beyond the territorial limits of
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the United States; and, in any event, the Hague Convention is the exclusive (or, at
least, primary) means of obtaining discovery from a foreign national abroad.

Thirty-five years ago, in Sociét¢ Nationale Industrielle Aérospatiale v. U.S. District
Court for the Southern District of Iowa, the United States Supreme Court rejected the
Hague Convention as the exclusive (and primary) means of obtaining discovery from
a foreign national abroad.! Instead, the Supreme Court held that whether a party
must resort to the Hague Convention is governed by principles of international
comity. Here, Gaal has failed to show that international comity requires the Trustee
to bypass the Federal Rules of Civil Procedure in favor of the Hague Convention: for
years, Gaal has done business in the United States; his company owes U.S.-based
creditors more than $13 million; the Trustee issued the subpoena as part of fulfilling
his statutory duties in a collective U.S. insolvency proceeding to marshal the U.S.-
based Debtor’s assets and liquidate them for the benefit of the Debtor’s U.S.-based
creditors; and Hungarian law, which Gaal contends would apply under the Hague
Convention, would not permit the Trustee to obtain compelled testimony or pre-suit
discovery from him. Thus, the Court concludes the Trustee was permitted to
subpoena Gaal under Rule 45.

What’s more, this Court concludes service of the subpoena on Gaal’s counsel
was proper. This Court, like many others, reads Rule 45, which requires a subpoena

to be “delivered,” to permit substitute service of a subpoena so long as the substitute

1482 U.S. 522, 529, 541 — 42 (1987).
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service is reasonably calculated to ensure the subpoena reaches the named person.
Because Gaal and his counsel were aware of the Trustee’s desire to examine him
under Rule 2004; Gaal’s counsel has actively represented him and has appeared on
his behalf at multiple hearings in this case; Gaal’s counsel has an ethical obligation to
keep Gaal informed of the status of this case; and Gaal actually received the
subpoena, the Court concludes service on Gaal’s counsel was reasonably calculated
to reach Gaal. And because Gaal was served by substitute service within the United
States, Gaal 1s subject to the Court’s subpoena power. The Court therefore declines to
quash the Rule 2004 subpoena.

I. Background

Peter Gaal is no stranger to the United States.

More than a decade ago, Gaal, a Hungarian citizen, formed Procom America
in the United States to operate military historical tours under the name Beyond Band
of Brothers.? Gaal initially operated Procom out of offices in Lexington, Kentucky,
before eventually moving the company’s headquarters to Tampa, Florida.? Gaal—
the company’s sole member and Chief Executive Officer—would visit the company’s
Tampa headquarters five or six times a year, staying at an apartment he rented across

the street.*

2 Doc. No. 263-2, p. 110 —p. 112, 1. 17.
3 Doc. No. 263-2, p. 11, 11. 3 - 15; p. 38, 1. 5 — 19.

“Doc. No. 263-2, p. 10,1. 24 —p. 11, 1. 2; p. 26,1. 20— p. 27, 1. 8; Doc. 312, Ex. A, p. 24, 1. 2 —p. 25,
1.9;p. 127,11. 9 - 23.
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To obtain credit for the company, Gaal obtained a U.S. immigration visa,
which, in turn, allowed him to obtain a Social Security card.> While the company
was doing well—generating $10 million in revenue in 2018 and $16 million in
revenue in 2019—Gaal received significant dividends: he received nearly $750,000 in
dividends in 2019 alone.® Gaal paid taxes to the United States on those dividends
(and other income); he also paid taxes on Procom’s profits because he elected to
have Procom treated as a disregarded entity for tax purposes.’

When the Debtor was in danger of failing, Gaal availed himself of federal and
state insolvency laws. Initially, Gaal took advantage of Florida’s assignment for the
benefit of creditors statute.® And when two of the company’s creditors filed an
involuntary chapter 7 petition, Gaal did not object.

For the most part, Gaal has participated in this case. For instance, when the
order for relief was ultimately entered, Gaal signed the Debtor’s schedules.’ Through

counsel, he appeared at the very first hearing in this case, and he has appeared at

>Doc. No. 312, Ex. A, p. 45,1. 17 —p. 46, 1. 16.

®Doc. No. 263-2, p. 23,1. 16 —p. 24, 1. 21.

"Doc. No. 312, Ex. A, p. 31,11. 4 — 24,

8 Doc. No. 263-2, p. 32,1. 21 —p. 35, 1. 1. Filing an “ABC” might seem like a curious choice for
“reorganizing” a business. An ABC is more akin to a chapter 7 bankruptcy. But Gaal apparently
believed an ABC would allow him to find a new investor for the business. Doc. No. 263-2, p. 55, 11.
2-22.

® Doc. No. 70.



C2ase882P0bkkoG3222MEBIV  [dec38342 Fideld034204722 FRagestod 25

every hearing but one since.!? Gaal also appeared by telephone at the section 341
meeting of creditors and answered questions on the Debtor’s behalf.

But, when the Trustee sought to compel Gaal’s attendance at a Rule 2004
examination so that the Trustee could examine him about (among other things) $10
million in transfers the Debtor made to him (and other entities he controls) during
the one year before this case was filed, Gaal asserted his Hungarian citizenship as a
shield.

Specifically, the Trustee noticed Gaal (and corporate representatives of other
Procom-related entities) for a Rule 2004 examination via Zoom. To serve Gaal, the
Trustee e-mailed a copy of a Rule 2004 subpoena to Gaal’s counsel.!! When she
received the subpoena, Gaal’s counsel notified the Trustee that she was not
authorized to accept service for Gaal.!? And Gaal refused to appear for his Rule 2004
exam.'?

So the Trustee moved to compel Gaal’s attendance.!* The Court granted the

Trustee’s motion and ordered Gaal to appear—via Zoom—for a Rule 2004

" Doc. Nos. 29, 50, 87, 184, 246, 280, 288, 317, 341 & 347.
"' Doc. No. 272, 9.

2 Doc. No. 272, 99.

3 Doc. No. 263, § 15.

“ Doc. No. 263, q 16.
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examination within forty-five days.!> Gaal now asks the Court to reconsider its Rule
2004 order and effectively quash its subpoena.!®
II. Conclusions of Law

In support of his reconsideration motion, Gaal raises three arguments. First,
Gaal contends service of the Rule 2004 subpoena on his counsel was improper.!’
Second, even if service was proper, Gaal contends this Court’s subpoena power does
not extend to non-residents outside the United States.!® Third, Gaal contends the
only way for the Trustee to compel him to appear for a Rule 2004 exam is for the
Trustee to first comply with the Hague Convention,'® which the Trustee has not
done.? Thus, this Court must decide whether service of the subpoena on Gaal’s
counsel was valid and, whether it was or wasn’t, whether the Trustee needs to
comply with the Hague Convention to compel Gaal’s appearance for his Rule 2004

examination.

> Doc. No. 265, 9 3.

16 Doc. No. 272, 97— 13.
"Doc. No. 272, 997-9.
¥ Doc. No. 272, 1 10.

¥ Doc. No. 272, 999 — 10 (citing Convention of 18 March 1970 on the Taking of Evidence Abroad
in Civil or Commercial Matters).

2 Doc. No. 272, 9 11.
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A. Service of the subpoena on Gaal’s counsel satisfied Rule 45.

Service of a Rule 2004 subpoena is governed by Rule 45 of the Federal Rules
of Civil Procedure.?! Rule 45 provides that a subpoena must be served by “delivering
a copy [of the subpoena] to the named person.”? Whether the Trustee complied with
Rule 45’s mandate to deliver a copy of the Rule 2004 subpoena to Gaal turns on two
questions: Does Rule 45 permit substitute service? If so, was service on Gaal’s
counsel proper substitute service?

1. Rule 45 permits substitute service.

As numerous courts have recognized, there 1s a split of authority over whether

substitute service is permissible.?* To date, the Eleventh Circuit Court of Appeals has

not weighed in on that issue.?* But it appears the recent trend by federal courts in

21 Local Rule 2004-1(f) (“No subpoena is necessary to compel the attendance of, or the production of
documents or electronically stored information by, the debtor at an examination of the debtor. A
subpoena is necessary to compel the attendance of, or production of documents or electronically
stored information by, a witness other than the debtor. The provisions of Fed. R. Civ. P. 45 apply to
subpoenas issued under this rule.”).

> Fed. R. Civ. P. 45(b)(1).

23 See, e.g., Rainey v. Taylor, 2019 WL 1922000, at *2 (S.D. Fla. Apr. 30, 2019) (“There is a split
among the circuits as to whether delivery of the subpoena requires personal delivery.”); TracFone
Wireless, Inc. v. SCS Supply Chain LLC, 330 F.R.D. 613, 616 (S.D. Fla. 2019) (acknowledging
contrary authority on whether Rule 45 requires personal service); Castleberry v. Camden Cnty., 331
F.R.D. 559, 561 (S.D. Ga. 2019) (“The Eleventh Circuit Court of Appeals has not fully resolved the
need for personal service of a Rule 45 subpoena([s], and district courts have reached different
conclusions.”)

24 See, e.g., Rainey, 2019 WL 1922000, at *2 (explaining that “[t]he Eleventh Circuit has not yet ruled
on whether Fed. R. Civ. P. 45 requires personal service”); TracFone Wireless, Inc., 330 F.R.D. at 616
(noting that “the Eleventh Circuit has not weighed in on this issue”); Castleberry, 331 F.R.D. at 561
(explaining that “[t]he Eleventh Circuit Court of Appeals has not fully resolved the need for personal
service of a Rule 45 subpoenal[s]”).
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Florida is to permit substitute service.?> Chief Bankruptcy Judge Emeritus A. Jay
Cristol, nearly fifteen years ago in In re Falcon Air Express, provided perhaps the most
thoughtful analysis of why reading Rule 45 to permit substitute service is the better
view.%

To begin, Judge Cristol noted, as have many other courts, that “[n]othing in
the language of Rule 45 requires personal service.”*” Instead, Rule 45 only requires
“delivery” of a subpoena.?® What’s more, Rule 45 requires the party serving a
subpoena to file a proof of service “showing the date and manner of service.”?’ As
Judge Cristol noted, the requirement to set forth the manner of service would be

superfluous if Rule 45 mandated personal service.*® Finally, Judge Cristol noted that

25 See, e.g., Rainey, 2019 WL 1922000, at *2 (explaining that “many courts in this jurisdiction have
declined to quash a subpoena when service was reasonably designed to ensure actual receipt of the
subpoena”) (citing In re MTS Bank, 2018 WL 1718685, at *4 (S.D. Fla. Mar. 16, 2018); S.E.C. v. Rex
Venture Grp., LLC, 2013 WL 1278088, at *2 (M.D. Fla. Mar. 28, 2013)); TracFone Wireless, Inc., 330
F.R.D. at 616 (explaining that “substantial recent authority from federal courts in Florida support
that Rule 45 does not require personal service; rather, it requires service reasonably calculated to
ensure receipt of the subpoena by the witness”) (citing TracFone Wireless, Inc. v. Nektova Grp., LLC,
328 F.R.D. 664, 667 (S.D. Fla. 2019); In re MTS Bank, 2018 WL 1718685, at *4 n.3 (S.D. Fla. Mar.
16, 2018); Bozo v. Bozo, 2013 WL 12128680, at *1 (S.D. Fla. Aug. 16, 2013); S.E.C. v. Rex Venture
Grp., LLC, 2013 WL 1278088, at *3 (M.D. Fla. March 28, 2013); TracFone Wireless, Inc. v. Does 1-5,
2011 WL 4711458, at *4 (S.D. Fla. Oct. 4, 2011); In re Falcon Air Express, Inc., 2008 WL 2038799, at
*1, *4 (Bankr. S.D. Fla. May 8, 2008)).

262008 WL 2038799 (Bankr. S.D. Fla. May 8, 2008).

T Id. at *2 (emphasis added).

B 1d.

¥ Fed. R. Civ. P. 45(b)(4).

30 Falcon Air Express, 2008 WL 2038799, at *3. Judge Cristol also noted that, if “delivering” a
subpoena required “personal service,” then use of the word “personally” in Federal Rule of Civil

Procedure 4(e)(2)(A), which provides that an individual may be served by “delivering a copy of the
summons and of the complaint to the individual personally,” would likewise be superfluous. Id.
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reading Rule 45 to require “personal service” of a subpoena would lead to a perverse
outcome: the standard for service of a subpoena on a nonparty witness under Rule 45
would be more rigorous than the standard for serving a summons and complaint
under Rule 4, which permits substitute service.!

This Court agrees with—and adopts—Judge Cristol’s reasoning in In re Falcon
Air Express. Thus, this Court concludes that Rule 45 permits service of a subpoena by
substitute service. That leaves the question whether substitute service on Gaal’s
counsel was effective.

2. Substitute service of the subpoena on Gaal’s counsel was
reasonably calculated to reach Gaal.

Courts generally agree on the standard for determining whether substitute
service is effective: substitute service is effective if service was “reasonably
calculated” to ensure that the witness received the subpoena.*? Whether service is
“reasonably calculated” to ensure the witness received the subpoena is, of course, a

fact-intensive inquiry.** As Bankruptcy Judge Robert Mark observed three years ago

.

32 In re Viacao Itapemirim, S.A., 608 B.R. 268, 272 — 73 (Bankr. S.D. Fla. 2019) (“Although the Court
is vacating its Order Granting Motion to Quash, the Court adopts its legal conclusion in that order,
namely that Rule 45 allows for substitute service of a subpoena and that the relevant inquiry is
whether service of the subpoena was ‘reasonably calculated’ to ensure receipt of the subpoena by the
deponent.”) (citations omitted); Reiterman v. Abid, 2019 WL 6114945, at *1 (M.D. Fla. Nov. 18,
2019) (“While personal service typically occurs, courts do not require personal service but require
service reasonably calculated to ensure receipt of the subpoena by the witness.”)

33 Viacao Itapemirim, 608 B.R. at 273 (“Ultimately, whether service is “reasonably calculated” to
reach a deponent is a fact-specific inquiry.”).
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in In re Viacao Itapemirim, courts have found a variety of ways in which service was
“reasonably calculated” to reach the witness.*

For instance, courts have upheld service of a subpoena by first class U.S.
mail;® service by certified mail;® service by certified mail and Federal Express;*” and
service by e-mail and U.S. mail.3® Other courts have upheld service of subpoenas that
were served on a deponent’s spouse.? Still others have upheld service of process on a
witness’ housekeeper.’ But the Court is unaware of any cases upholding service of a

subpoena, under Rule 45, on a witness’ lawyer.*!

“Id.

35 Codrington v. Anheuser-Busch, Inc., 1999 WL 1043861, at * 1 —2 (M.D. Fla. Oct. 15, 1999).
3¢ Cordius Trust v. Kummerfeld, 2000 WL 10268, at *2 (S.D.N.Y. Jan. 3, 2000).

37 S.E.C. v. Rex Venture Grp., LLC, 2013 WL 1278088, at *1 — 2 (M.D. Fla. Mar. 28, 2013).
38 In re Pacifico Sur Grp. LLC, 2020 WL 3120327, at *2 — 3 (Bankr. S.D. Fla. June 11, 2020).

3% CresCom Bank v. Terry, 269 F. Supp. 3d 708, 711 (D.S.C. 2017); In re Falcon Air Express, Inc., 2008
WL 2038799, at *4 (Bankr. S.D. Fla. May 8, 2008).

40 Bozo v. Bozo, 2013 WL 12128680, at *1 (S.D. Fla. Aug. 16, 2013).

41 Gaal claims “[c]ase law is uniform in holding that Rule 45 does not permit a subpoena to be
served on counsel for a party.” Doc. No. 284-1 at 5. In support, Gaal cites the Fifth Circuit Court of
Appeals’ decision nearly sixty years ago in Harrison v. Prather, as well as a district court decision from
2008 describing Harrison as “binding precedent.” Id. (citing Harrison v. Prather, 404 F.2d 267 (5th Cir.
1968); Monex Fin. Servs., Ltd. v. Nova Info. Sys., 2008 WL 5235135, at *2 (M.D. Fla. Dec. 15, 2008)).
To be sure, decisions by the Fifth Circuit Court of Appeals before October 1, 1981 are binding on
this Court. Bonner v. City of Prichard, 661 F.2d 1206, 1207 (11th Cir. 1981). But the Fifth Circuit, in
Harrison, did not hold that service of a subpoena on a witness’ lawyer is ineffective. A statement to
that effect—service of a subpoena on a witness’ lawyer “was not served in conformity” with Rule
45—was included in a district court order that was appended to the Fifth Circuit’s opinion. 404 F.2d
at 273. Although the district court’s order was appended to the Fifth Circuit opinion, the district
court order was incorporated into the Fifth Circuit opinion only insofar as the reasoning in the
district court order pertained to the issues on appeal. Id. at 268 (“The judgment of the District Court
dismissing this suit as to the defendant, William Prather, is affirmed for the reasons well expressed in
the written opinion of Judge Claude F. Clayton (unpublished and therefore appended hereto) insofar
as those reasons pertain to the issues on appeal in this matter.”). The issues on appeal were limited

10
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Courts have considered service on a lawyer under Federal Rule of Civil
Procedure 4(f), however.* Rule 4(f) provides three ways to serve a summons and
complaint on an individual in a foreign country, including by “any means” ordered
by the court (assuming the means are not prohibited by international agreement).*?
Service by “any means” ordered by the court must comport with due process
requirements, which means the method of service must be “reasonably calculated” to

apprise the defendant of the action and give the defendant a chance to respond.*

to whether the district court correctly dismissed the plaintiff’s lawsuit. /d. at 268 — 69. Because the
appeal had nothing to do with service of the subpoena, the district court statement was not even
incorporated into the Fifth Circuit opinion—Ilet alone a holding by the Fifth Circuit.

4 Doc. No. 275 at 8 (citing See, e.g., Zanghi v. Ritella, 2020 WL 589409, at *7 (S.D.N.Y. Feb. 5,
2020); Wash. State Inv. Bd. v. Odebrecht S.A., 2018 WL 6253877, at *4; (S.D.N.Y. Sept. 21, 2018);
NYKCool A.B. v. Pac. Int’l Servs., Inc., 2015 WL 998455, at *4 — 5 (S.D.N.Y. Mar. 5, 2015); Atlantica
Holdings, Inc. v. BTA Bank JSC, 2014 WL 12778844, at *3 (S.D.N.Y. Mar. 31, 2014); Jian Zhang v.
Baidu.com Inc., 293 F.R.D. 508, 515 (§.D.N.Y. 2013); In re GLG Life Tech. Corp. Sec. Litig., 287
F.R.D. 262,267 (S.D.N.Y. 2012); Arista Records LLC v. Media Servs. LLC, 2008 WL 563470, at *2
(S.D.N.Y. Feb. 25, 2008); RSM Prod. Corp. v. Fridman, 2007 WL 2295907, at *6 (S.D.N.Y. Aug. 10,
2007); Ehrenfeld v. Salim a Bin Mahfouz, 2005 WL 696769, at *2 — 3 (S.D.N.Y. Mar. 23, 2005)).

4 Fed. R. Civ. P. 4(f)(1) - (3).

4 Abercrombie & Fitch Trading Co. v. 7starzone.com, 2014 WL 11721486 (S.D. Fla. Mar. 11, 2014)
(“Federal Rule of Civil Procedure 4(f)(3) provides for alternate methods of service of process, so long
as these are ‘not prohibited by international agreement, as the court orders.” Courts have discretion
to determine the appropriate means of service in a given case. In exercising this discretion, the court must
ensure that the alternative method of service of process comports with general due process requirements. This
means that the alternative method of service must provide ‘notice reasonably calculated, under all circumstances,
to apprise interested parties of the pendency of the action and afford them an opportunity to present their
objections.””) (citations omitted); 1 James Wm. Moore et al., Moore’s Federal Practice 9 4.52[3]
(2021) (“To comport with due process, the method of service ordered by the district court [under
Rule 4(f)(3)] must be reasonably calculated to apprise the defendant of the action and afford an
opportunity to respond. For example, although an attorney generally is not an agent for receipt of
service of process, several courts have permitted foreign defendants to be served under Rule 4(f)(3)
by substituted service on a domestic attorney for the defendant.”).

11
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Numerous courts have held that service on a foreign national’s domestic
counsel is “reasonably calculated” to give notice and an opportunity to respond to a
foreign national.® Take, for example, a decision out of the Southern District of New
York nine years ago in Jian Zhang v. Baidu.com Inc.*®

There, the plaintiffs sought permission under Rule 4(f)(3) to serve a defendant,
who was located in China, in one of four ways.*” One of those ways was by service
on the defendant’s domestic (New York) counsel.* After noting that service on
counsel 1s a “common form of service ordered under Rule 4(f)(3),” the court
considered whether service on counsel would satisfy due process.*’ In deciding that
service on domestic counsel would satisfy due process, the court noted (among other
factors) that the defendant had actual notice of the lawsuit; the defendant’s counsel
had been representing the company for nine months; and there was evidence of

“adequate communication” between the defendant and its counsel.>

45 See, e.g., NYKCool A.B., 2015 WL 998455, at *4 — 5; Atlantica Holdings, Inc., 2014 WL 12778844, at
*2 — 3; Jian Zhang, 293 F.R.D. at 515; In re GLG Life Tech., 287 F.R.D. at 267; Arista Records LLC,
2008 WL 563470, at *2; RSM Prod. Corp., 2007 WL 2295907, at *6; Ehrenfeld, 2005 WL 696769, at
*2 - 3.

4 Jian Zhang v. Baidu.com Inc., 293 F.R.D. 508 (S.D.N.Y. 2013).

471d. at 515.

B Id.

Y Id.

0 1d.
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Another decision out of the Southern District of New York also permitted
service of process on counsel. In In re GLG Life Tech Corporation Securities Litigation,
the plaintiffs sued GLG Life Tech Corporation, as well as its Chief Executive Officer
(Luke Zhang) and Chief Financial Officer (Brian Meadows).°! Although the
plaintiffs were able to serve GLG Life Tech and Meadows, they were unable to serve
Zhang because he was in China, and they did not have his address.*? So the plaintiffs
sought permission to serve Zhang by serving GLG Life Tech’s U.S.-based counsel.

Starting with the proposition that a party seeking to effect service on counsel
under Rule 4(f)(3) must demonstrate that counsel is adequately communicating with
his or her client, the court noted that it was “virtually guaranteed” that GLG Life
Tech’s counsel would give notice to Zhang because “it is impossible to imagine that
a corporation’s attorney would not advise the corporation’s Chairman and Chief
Executive Officer of the fact that service destined for that officer had been made
upon its attorney.”>® And, according to the court, it was obvious that GLG Life
Tech, which had already been served, would have also told its CEO of a lawsuit

against him.>* Because service on GLG Life Tech and its counsel was “certain to

51287 F.R.D. 262, 263 — 64 (S.D.N.Y. 2012)
2 Id.
3 Id. at 267.

1d.
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apprise Zhang of the pendency” of the lawsuit, the court concluded that service on
counsel satisfied due process.>

Although Zhang and GLG Life Tech Corp. involved service under Rule 4(f), they
are still instructive because the standard for determining whether service is effective
is essentially the same: the method of service must be reasonably calculated to give
notice and an opportunity to respond. Here, the facts are similar to those in Zhang
and GLG Life Tech Corp., where service was found to be reasonably calculated to give
notice.

Here, the Trustee served a subpoena on Gaal’s counsel. Gaal’s counsel 1s
actively representing Gaal in this bankruptcy case. By the time the subpoena had
been served, Gaal’s counsel had appeared on Gaal’s behalf at five hearings, as well
as at the section 341 meeting of creditors.>® The possibility of a Rule 2004 exam was
discussed at the 341 meeting.”” And, in addition to being served with a copy of the
Rule 2004 subpoena, Gaal’s counsel received copies of the Trustee’s omnibus notice
of taking the Rule 2004 examination of Gaal (and others).’® As a member of the

Florida Bar, Gaal’s counsel had a duty to keep Gaal reasonably informed about this

> Id. at 267 — 68.
¢ Doc. Nos. 29, 50, 87, 184, 246 & 263-2.
*"Doc. No. 263-2, p. 39,1. 25 —p. 40, 1. 8.

8 Doc. No. 260-1.
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matter.> The Court has no doubt that Gaal’s counsel—a highly respected
bankruptcy lawyer—fulfilled that duty. Nor is there any reason to doubt there was
adequate communication between Gaal and his counsel. On those facts, it was, like
in GLG Life Tech Corp., virtually guaranteed that Gaal’s counsel would provide the
subpoena to Gaal.

And, in fact, that’s what happened: Gaal’s counsel provided him a copy of the
subpoena. So Gaal had actual notice of it. “Although actual notice is not, alone, a
determinative factor, it is a significant factor, particularly in this case where the
Court is analyzing the sufficiency of service on the principal of a corporate debtor.”
On the facts of this case—a Debtor’s principal is actively represented by counsel in a
bankruptcy case; counsel has appeared on the principal’s behalf at multiple hearings;
counsel and the Debtor’s principal are aware the Trustee intends to take the
principal’s Rule 2004 exam; the Trustee serves a Rule 2004 subpoena on the
principal’s counsel; and the principal actually receives it—the Court concludes that
service was “reasonably calculated” to reach Gaal.

B. The Court’s Rule 45 power extends to Gaal.

Even if the Trustee was permitted to serve the Rule 2004 subpoena on his

counsel, Gaal contends the subpoena 1s nonetheless ineffective because “the

subpoena power of the Federal Courts under Rule 45 does not extend to non-resident

** R. Regulating Fla. Bar 4-1.4(a)(3).

8 In re Pacifico Sur Grp. LLC, 2020 WL 3120327, at *3 (Bankr. S.D. Fla. June 11, 2020).

15



C2asc882P0pkkoB5222MEBIYVW [0ec38342 Hideld034204722 FRagel 6706025

aliens, such as Mr. Gaal, outside of the United States.”®! In support of that
argument, Gaal cites (among other cases) Maid of the Mist Corp. v. Alcatraz Media,
LLC, for the proposition that subpoenas served on foreign nationals “outside of the
United States . . . are unenforceable because this Court has no subpoena power or
jurisdiction outside of the United States over [the foreign nationals].”%’ That’s true so
far as it goes.

But here, Gaal, unlike the foreign national in Maid of the Midst, was not served
outside the United States. Rather, he was served by substitute service inside the United
States. When a foreign national is served in the United States, the foreign national is
subject to the Court’s subpoena power.®

A good example is a decision six years ago out of the Southern District of
New York: Probulk Carriers Ltd. v. Marvel International Management & Transportation.®*
In that case, the plaintiff served a Turkish citizen with two subpoenas while he was
in Boston attending a film festival.®® The Turkish citizen moved to quash the

subpoena because the “Federal Rules of Civil Procedure do not allow for the service

¢ Doc. No. 272, q 10.

62 Id. (quoting Maid of the Midst Corp. v. Alcatraz Media, LLC, 2006 U.S. Dist. LEXIS 79872, at *5
(W.D.N.Y. Nov. 1, 2006)) (emphasis added).

%3 Probulk Carriers Ltd. v. Marvel Int’l Mgmt. & Transp., 180 F. Supp. 3d 290, 292 (S.D.N.Y. 2016).
.

o Id.
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of subpoenas on foreign nonparty witnesses.” % Noting that Rule 45 “does not
distinguish between witnesses who are citizens or residents of the United States and
witnesses who are not,” the court concluded that the plain language of Rule 45
authorizes service of a subpoena “at any place within the United States.”%” Because
Gaal was served inside the United States by substitute service, Gaal is subject to this
Court’s subpoena power.

C.  The Trustee need not comply with the Hague Convention.

Gaal argues that “[t]o the extent the Trustee seeks documents or information
from [him], the Trustee must follow the procedures set forth in the Hague Evidence
Convention adopted by the United States and Hungary.”®® Gaal’s argument is
premised on the notion that the Hague Convention is the exclusive means for
obtaining discovery from a foreign national.

But the United States Supreme Court expressly rejected that argument thirty-
five years ago in Société Nationale Industrielle Aérospatiale v. U.S. District Court for the

Southern District of Iowa.% There, the plaintiffs sued two aircraft manufacturers (which

6 Id.

%7 Id. (citing 9 James Wm. Moore, Moore’s Federal Practice 9 45.22[1] (3d ed. 2015) (presence of
individual within district is sufficient to subject that individual to service of a subpoena, unless the
individual is immune from service); First Am. Corp. v. Price Waterhouse LLP, 154 F.3d 16, 20 (2d Cir.
1998) (rejecting due process challenge to subpoena served on foreign partnership by service on a
partner present in New York); Kadic v. Karadzic, 70 F.3d 232, 247 (2d Cir. 1995) (upholding exercise
of jurisdiction over citizen of foreign country served while visiting New York)) (emphasis added).

% Doc. No. 272, q 11.

9482 U.S. 522 (1987).

17



C2asc882P0pkkoB5222MEBIVW [0ec38342 Fideld0342047222 FRagel BobP25

were owned by the Republic of France) in federal court.” While the suit was
pending, the plaintiffs sought discovery from the aircraft manufacturers under the
Federal Rules of Civil Procedure.” The aircraft manufacturers moved for a
protective order, arguing that, because they were French corporations and the
discovery could only be found in France, “the Hague Convention dictated the
exclusive procedures that must be followed for pretrial discovery.””?
On appeal, the Supreme Court rejected the aircraft manufacturers’ argument

that the Hague Convention was the exclusive means for obtaining discovery from a
foreign national:

In the District Court and the Court of Appeals, [the

aircraft manufacturers] contended that the Hague

Evidence Convention “provides the exclusive and

mandatory procedures for obtaining documents and

information located within the territory of a foreign

signatory.” We are satisfied that the Court of Appeals correctly

rejected this extreme position. We believe it is foreclosed by

the plain language of the Convention.”
Rejecting the Hague Convention being the exclusive means for obtaining discovery

abroad, the Supreme Court concluded that “the text of the [Hague] Evidence

Convention, as well as the history of its proposal and ratification by the United

0 Id. at 524 - 25.
' Id. at 525 - 26.
2 1d.

" Id. at 529 (emphasis added) (citation omitted).
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States, unambiguously supports the conclusion that it was intended to establish
optional procedures that would facilitate the taking of evidence abroad.”’

Not only did the Supreme Court reject the Hague Convention as the exclusive
means for obtaining discovery abroad, but it also rejected the Hague Convention as
the primary means of obtaining foreign discovery, too:

Petitioners contend that even if the Hague Convention’s
procedures are not mandatory, this Court should adopt a
rule requiring that American litigants first resort to those
procedures before initiating any discovery pursuant to the
normal methods of the Federal Rules of Civil Procedure. . . .
[W]e cannot accept petitioners’ invitation to announce a
new rule of law that would require first resort to Convention
procedures whenever discovery is sought from a foreign
litigant.”
In the end, the Court concluded that in determining when a party must resort to the
Hague convention to obtain discovery, trial courts must consider principles of
comity.’®
In a footnote, the Supreme Court articulated five factors that should guide a

trial court’s comity analysis:

(1)  the importance to the . . . litigation of the
documents or other information requested;

™ Id. at 538.
7 Id. at 541 — 42.

76 Id. at 545 — 46; see also First Am. Corp. v. Price Waterhouse LLP, 154 F.3d 16, 21 (2d Cir. 1998) (“The
Hague Convention is not the exclusive means for obtaining discovery from a foreign entity. Nor is
the Convention necessarily the means of first resort. The Supreme Court in Aérospatiale declined to
announce any fixed rule on this subject, at the same time suggesting that concerns of international
comity require that ‘American courts . . . take care to demonstrate due respect for any special
problem confronted by the foreign litigant on account of its nationality or the location of its
operations, and for any sovereign interest expressed by a foreign state.””) (citations omitted).
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(2)  the degree of specificity of the request;

(3)  whether the information originated in the United
States;

(4)  the availability of alternative means of securing the
information; and

(5) the extent to which noncompliance with the request

would undermine important interests of the United

States, or compliance with the request would

undermine important interests of the state where the

information is located.”’
Here, Gaal fails to demonstrate that principles of international comity weigh in favor
of forcing the Trustee to resort to the Hague Convention.”

At a hearing, Gaal’s counsel argued that under the Hague Convention,

Hungary doesn’t allow for compelled testimony or pre-suit discovery. Of course, the
existence of a foreign statute prohibiting discovery does not, by itself, limit a litigant

to the Hague Convention. The Supreme Court said as much in Aérospatiale:

It is well settled that such statutes do not deprive an
American court of the power to order a party subject to its

T Id. at 544 n.28 (quoting Restatement of Foreign Relations Law of the United States (Revised) §
437(1)(c) (Tent. Draft No. 7, 1986) (approved May 14, 1986)).

8 In re Vitamins Antitrust Litig., 120 F. Supp. 2d 45 (D.D.C. 2000) (“Aerospatiale did not specifically
rule on the burden of proof for these factors, but most courts have placed this burden on the party
seeking to require first-use of the Convention.”); Rich v. KIS Calif,, Inc., 121 F.R.D. 254, 258
(M.D.N.C. 1988) (explaining that “[t]he proponent of using the Hague Evidence Convention bears
the burden of demonstrating the necessity for using those procedures”); In re Perrier Bottled Water
Litig., 138 F.R.D. 348, 354 (D. Conn. 1991) (the party urging use of the Hague Convention bears the
burden of proof of persuading the trial court); Benton Graphics v. Uddeholm Corp., 118 F.R.D. 386, 388
— 89 (D.N.J. 1987) (party seeking to utilize Convention procedures must demonstrate appropriate
reasons); Doster v. Carl Schenk A.G., 141 F.R.D. 50, 51 — 52 n.3 (M.D.N.C. 1991) (“[I]t is more
practical, if not logical, to place the burden of persuasion on the proponent of using the Hague
Convention.”); Valois of Am., Inc. v. Risdon Corp., 183 F.R.D. 344, 346 (D. Conn. 1997) (same).
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jurisdiction to produce evidence even though the act of

production may violate that statute. Nor can the

enactment of such a statute by a foreign nation require

American courts to engraft a rule of first resort onto the

Hague Convention, or otherwise to provide the nationals

of such a country with a preferred status in our courts. It is

clear that American courts are not required to adhere

blindly to the directives of such a statute.”
That is not to say a Hungarian statute prohibiting discovery is irrelevant. To the
contrary, such a statute is relevant to identifying the interests of the foreign state—
one of the factors this Court should consider as part of its comity analysis.

But to the extent the Hungarian “blocking statute” identifies a Hungarian
interest, that interest is outweighed by the interests of the United States. Gaal formed
a company in the United States that sold tens of millions of dollars of tours to U.S.
citizens, earning Gaal nearly a million dollars in dividends in 2019 alone. When the
company went out of business in 2020, it owed unsecured creditors (mostly
customers) roughly $13.4 million.8! During the year before the company went out of
business, it transferred more than $10.2 million (from U.S. banks) to Gaal and

companies he owns or controls.?? The Trustee has issued the Rule 2004 subpoena as

part of fulfilling his statutory duty to investigate the Debtor’s financial affairs,

7482 U.S. at 54 n.29.

8 I4. (“The blocking statute thus is relevant to the court’s particularized comity analysis only to the
extent that its terms and its enforcement identify the nature of the sovereign interests in
nondisclosure of specific kinds of material.”)

81 Doc. No. 70, Summary of Assets & Liabilities for Non-Individuals.

82 Doc. No. 70, Statement of Financial Affairs.
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marshal the estate’s assets (including avoidance actions), and liquidate the estate’s
assets for the benefit of the estate’s creditors (most, if not all, of whom are U.S.
citizens).®

Based on the Court’s review of the Rule 2004 subpoena,® the documents the
Trustee seeks are critical to him fulfilling his statutory duties. The Trustee’s
document requests (and the list of topics he seeks to examine Gaal and others about)
are specific. It appears much of the information responsive to those requests may
have originated in the United States. For instance, many of the document requests
seek communications or documents between the Debtor and third parties. Given that
the Debtor operated in the United States, any communications presumably would
have originated in the United States. And, if what Gaal says about Hungarian law is
true (i.e., Hungarian law prohibits pre-suit discovery and compelled testimony), there
is no alternative means of securing the information the Trustee seeks.

On this last point, Gaal argues that the Debtor’s former office managers—

Nikki Montgomery and Deborah Watkins—are both U.S. citizens who would be

811 U.S.C. § 704(a) (setting forth the trustee’s duties).
8 Doc. No. 263-3.

8 Although there is no alternative means for the Trustee to obtain the information he seeks, there are
alternative means for affording Gaal (at least some) of the protection presumably afforded by the
Hungarian blocking statute. For instance, Rule 45(d) requires a party issuing a subpoena to “take
reasonable steps to avoid imposing undue burden or expense on a person subject to the subpoena.”
Fed. R. Civ. P. 45(d)(1). Moreover, Rule 45(d)(3) also provides that a court must quash a subpoena
that requires disclosure of privileged or other protected matter or that imposes an undue burden.
Fed. R. Civ. P. 45(d)(3)(A)(iii) — (iv). Rule 45 also provides that a court may quash a subpoena that
requires disclosure of a trade secret or other confidential research, development, or commercial
information. Fed. R. Civ. P. 45(d)(3)(B)(i).
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available to testify at a Rule 2004 exam. But Ms. Montgomery left the company in
early 2019.% So she would not have any information about transfers the Debtor
made during the year before this case was filed, when more than $10 million was
transferred to Gaal or entities he owned or controlled. And when asked who would
know what happened to the millions the Debtor transferred during that time, the
Debtor’s accountant answered that Gaal would.?” He did not mention Watkins.3®
Thus, Gaal has failed to convince the Court that the testimony of Montgomery or
Watkins (or even both of them) is an adequate alternative for the information the
Trustee seeks.
II. Conclusion

Peter Gaal started a business in the United States; obtained a U.S. Social
Security card to help obtain credit for the business; and earned (at least) hundreds of
thousands of dollars from that U.S. business. Now that a Trustee is seeking to
liquidate that business to pay its creditors, who are owed more than $13 million, as
part of a U.S. insolvency proceeding, principals of international comity dictate he
ought to be able to avail himself of Rule 45 to obtain information from Gaal.

Having served Gaal with a subpoena within the United States using a method

of substitute service that was reasonably calculated to ensure that Gaal received it,

8 Doc. No. 312, p. 33,1. 24 —p. 34, 1. 8.

87 Id. at p. 134,1. 11 —p. 137, 1. 14. The accountant also testified that the accountants at Procom
Consulting (one of the recipients of the millions of dollars of transfers) would know, too. Id.

8 1d.
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Gaal is subject to this Court’s subpoena power. The Court will therefore, by separate
order, deny Gaal’s request to reconsider the Court’s order compelling Gaal to

appear—via Zoom—for a Rule 2004 examination within forty-five days.

Attorney Robert F. Elgidely is directed to serve a copy of this Memorandum
Opinion on all interested parties who do not receive service by CM/ECF and to
file a proof of service within three days of entry of the Memorandum Opinion.

Robert F. Elgidely, Esq.
Fox Rothschild LLP
Special Counsel to the Chapter 7 Trustee

Lynn Welter Sherman

Trenam, Kemker, Scharf, Barkin, Frey, O’Neill & Mullis, P.A.
Counsel for Peter Gaal
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ORDERED.

Dated: March 22, 2022

UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION
In re: Case No. 8:20-bk-03522-MGW
PROCOM AMERICA, LLC, Chapter 7

Debtor.
/

ORDER DENYING PETER GAAL’S EXPEDITED MOTION
FOR RECONSIDERATION OF THE ORDER GRANTING
CHAPTER 7 TRUSTEE, DOUGLAS N. MENCHISE’S, MOTION
TO COMPEL RULE 2004 EXAMINATIONS DUCES TECUM (Doc. 272)

THIS CASE came before the Court for a hearing on July 6, 2021 at 10:30 a.m. on Peter
Gaal’s (“Gaal”) Expedited Motion For Reconsideration Of The Order Granting Chapter 7 Trustee,
Douglas N. Menchise’s, Motion To Compel Rule 2004 Examinations Duces Tecum (the “Motion

for Reconsideration”). The Court, (i) being familiar with the record of this case; (ii) having

reviewed the pertinent submissions and filings'; (iii) having heard argument from counsel for the
parties; and (iv) being otherwise fully advised in the premises, and for the reasons set forth in the

Memorandum Opinion On Service Of A Subpoena On A Foreign National’, does hereby

! Doc. Nos. 260, 263, 265, 269, 272, 275, 279, 282-284, 312,
2 Doc. 354.
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ORDER as follows:

The Motion for Reconsideration is DENIED.

k ok ok

Robert F. Elgidely, Esq. is directed to serve a copy of this order on interested parties who do not
receive service by CM/ECF and file a proof of service within three days of entry of this order.
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