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1. Insolvency/Chapter 11 Credit Risk for Vendors

 Pre-petition accounts receivable balance

 Post-petition sales on terms

 Potential loss of sales or Supply Agreement

 Avoidance actions

 Preferences

 Fraudulent Conveyances

 Invoice A, ship to B

3



2. Vendor Tools to Minimize Risk

 Critical Vendor payments

 Section 503(b)(9) – 20 day administrative claim

 Assumption of Executory Contracts

 Setoff or Recoupment

 Uniform Commercial Code Section

 2-609: Adequate Assurances of Performance

 2-702: Cash before delivery for Insolvent Companies
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 Section 547 preference defenses

 Subsequent New Value

 Ordinary Course of Business

 Contemporary Exchange for Value

 Auriga Polymers 11th Circuit Court of Appeals Decision

TRANSFORMED 547 DEFENSES IN FAVOR OF CREDITORS
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3. Restructurings, insolvencies and Chapter 11 filings – 1ST half 2023

 In  1H 2023, 72 large companies filed for bankruptcy, already surpassing the 
total number of bankruptcies filed in 2022 and more than three times the 
number of bankruptcies in 1H 2022.

 Venue

• $100+ million – DE (39%), SD Texas (32%), SDNY (7%), District of NJ (7%)

• Top 20 Largest Bankruptcies – 16 – SD Texas, 1-DE

• Top 4 venues – 85% of the largest corporate Chapter 11 cases

• Judge Jones SD Texas

Party City and Serta Simmons

“I want to go faster”
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 Types of Chapter 11 cases

• Way beyond Chapter 11 or Chapter 7

• Prepackaged with RSA

Carestream, OSG Group Holdings, Inc. (National Business Systems, National Data 
Services, NCP Solutions)

• Prearranged with RSA

• Section 363 sale or Liquidation

Bed Bath & Beyond, Rite Aid?
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• Free fall

Rite Aid, Revlon, SAS

• Have you been DIP’ed?

Carestream, Instant Brands (InstaPot, Pyrex, Corning, Corelle)

 Chapter 11 is the ultimate capitalist model

… in the right court it’s completely unregulated
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4. Trends in Chapter 11

 DIPs provided by third-parties, not pre-petition lenders

 First Day DIP is Plan with Exit Financing

Carestream

 First Day DIP is a Sale of All Assets

SAS Airlines
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 Prearranged Plan that isn’t prearranged

DIP Milestones

“Toggle Event”

Section 363 sale

Party City

 Plan Class Voting out the window

Serta Simmons
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 Black Swan Event – Give the Money Back

• Revlon

 Americanas, S.A. – Supply Chain Finance and Off Balance Sheet Debt

 First Day Orders limit creditors’ rights

 Prohibition on modifications to contracts – no cash before delivery

 Worldwide automatic stay

 Immense pressure on First Day Hearing/Orders – Vendors must engage early

 Dean Foods objection
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 Liquidation Plan

 Residual assets aka preference actions

 Plan releases

 Purdue Pharma – U.S. Supreme Court

 Bang Energy Drinks –

 Releases vendor setoff claims

 Preserves Debtor setoff claims

 Setoff vs. recoupment
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 Implosion of Judge Jones and the SD of Texas

 Mega case assignment procedures

 Most Bankruptcy Courts have abolished – SDNY – Judge Drain – Purdue

 November 1, 2023 Demand to make Pharma case assignments random

 Jones fallout hits law firms

 The demise of the SD of Texas?
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“First Day Bankruptcy Industry Update, 2022 Year in Review: After Record Low First Half, 2022 Ends with 
Q4 as Busiest Quarter; Supply-Side Macroeconomic Factors Permeate Filings”, Reorg
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Thank you for your attendance.
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