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On June 27, 2023, the Integrity, Notification, and Fairness in Online Retail Marketplaces for Consumers Act[1]

(the INFORM Act) took full effect. The INFORM Act aims to add more transparency to online transactions and
to prevent organized retail theft from having access to online selling platforms.

Retail theft has become increasingly problematic for brick-and-mortar business in the past few years, and
retail giants such as Walmart, Best Buy, Home Depot, and Lowe’s have become increasingly concerned
about the impact on their bottom line. Retailers have been noticing that on a year-over-year basis, retail theft
has been growing at a “double-digit rate.”[2] The rapid increase in retail theft rates has been attributed to the
ease of reselling stolen merchandise on online marketplaces.[3] It is estimated that over $500 billion in stolen
or counterfeit products were sold in 2022 across online marketplaces such as Amazon, Craigslist, eBay, and
Facebook Marketplace.[4]  The combination of retail theft and online marketplaces has sadly taken on an
organized crime component.  For  example,  in  2022,  a  Tulsa-area  woman pleaded guilty  to  leading an
organized retail theft operation that resulted in more than $10 million in losses to retailers across several
states.[5]

The INFORM Act has a series of requirements for “online marketplaces,” which are defined as “any person
or entity that  operates a consumer-directed electronically based or accessed platform that  (a)  includes
features that allow for, facilitate, or enable third-party sellers to engage in the sale . . . of a consumer product
in the United States;  (b)  is  used by one or  more third-party sellers  for  such purposes;  and (c)  has a
contractual or similar relationship with consumers governing their use of the platform to purchase consumer
products.”[6] The broad definition of “online marketplaces” will obviously impact a wide range of businesses
of all sizes, which now have new affirmative obligations with which they must comply. These obligations
include  collecting  financial  and  identifying  information  such  as  the  seller’s  name,  address,  contact
information, and more.

Adding to the ease of reselling stolen merchandise is the ability for sellers to have complete anonymity with
fake screen names and false addresses. Prior to the INFORM Act, there were no requirements for online
marketplaces to verify sellers’  identities,  which naturally emboldened criminals and their  use of online
selling platforms. The INFORM Act requires not only the collection of identification details, but also the
verification of the information.
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Fortunately, online marketplaces do not have to compile this information for every seller on their platform as
the INFORM Act only applies to “high-volume third-party seller[s],” defined as sellers that, in any continuous
12-month period during the previous 24 months, have entered into 200 or more discrete sales or transactions
with an aggregate total of $5,000 or more in gross revenue. The INFORM Act also requires that consumers
be given their own mechanism to report suspicious conduct.

Online marketplaces are subject to serious ramifications for failure to comply with the INFORM Act. The
Federal Trade Commission will share enforcement authority of the Act with State Attorneys General and
other officials authorized by the States. Online marketplaces found to have violated the INFORM Act may
face  civil  penalties  of  over  $50,000  per  violation.  Liability  could  range  well  beyond  that  amount,  as
SAttorneys General and other state officials can also file actions in federal court that may lead to additional
penalties and/or money damages under various state laws.

Online marketplaces interested in ensuring compliance with the various requirements of the INFORM Act are
strongly encouraged to consult with a qualified attorney.

Christian H. Staples is a Partner and Chair of the Retail and Consumer Business Sector at Shumaker. Olivia
“Liv” Maier is a 2023 Summer Associate at Shumaker and a rising 3L at Washington & Lee University School
of Law.
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