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Al, Privilege, and the Courts: Key Ruling on Al-Generated Legal Materials

As artificial intelligence (Al) transitions from experimental models to practical, agent-driven applications in
2026, legal professionals and clients alike must be mindful of the confidentiality, privilege, and
discoverability of Al-generated content.

A recent bench ruling on February 12, 2026 in U.S. v. Heppner (S.D.N.Y.) highlights the evolving intersection
of Al and legal privilege. In this case, a Texas financial services executive accused of a $150 million fraud
used an Al tool to prepare 31 documents related to his legal case, which he then shared with his attorneys.
The court held that these Al-generated documents were not protected by attorney-client privilege or the work
product doctrine, emphasizing that materials created independently by a defendant using a commercial Al
platform, without attorney involvement, do not meet the requirements for privilege. The judge also noted
that the Al tool’s terms of service expressly disclaim confidentiality, further undermining any privilege claim.

The government successfully argued that the Al tool was not an attorney, the documents were not created
for the purpose of obtaining legal advice, and the information was not confidential. The court agreed,
likening the use of an Al tool to seeking input from friends or conducting independent research, neither of
which is privileged simply because the results are later shared with counsel. However, the judge cautioned
that if prosecutors attempt to use the Al-generated materials at trial, it could create a “witness-advocate
conflict” if defense counsel becomes a fact witness.

This decision underscores the importance of understanding the limits of privilege when using Al tools in
legal matters, particularly as Al becomes more integrated into professional workflows.

Insights in the February 2026 issue include:

e The Patchwork of Data Privacy Laws: Recent Developments and Implications


https://47450519.hs-sites.com/shumakers-february-digital-risk-report?ecid=&utm_campaign=18174591-Technology%2C%20Data%20Privacy%2C%20Cybersecurity%20%26%20AI%20Newsletter&utm_source=hs_email&utm_medium=email&_hsenc=p2ANqtz-_nuTquRXgDLpk5SxXm2C9_AgRoMZBX0t6__-qrtn1QRT3fMvnWrkRqKqHF1K0IDy3LXPSs
https://47450519.hs-sites.com/shumakers-february-digital-risk-report?ecid=&utm_campaign=18174591-Technology%2C%20Data%20Privacy%2C%20Cybersecurity%20%26%20AI%20Newsletter&utm_source=hs_email&utm_medium=email&_hsenc=p2ANqtz-_nuTquRXgDLpk5SxXm2C9_AgRoMZBX0t6__-qrtn1QRT3fMvnWrkRqKqHF1K0IDy3LXPSs
https://www.shumaker.com/capabilities/industry-sectors/technology/
https://www.shumaker.com/capabilities/service-lines/technology-data-privary-cybersecurity-ai/
https://www.shumaker.com/capabilities/service-lines/technology-data-privary-cybersecurity-ai/
https://www.shumaker.com/professional/c-jade-davis/
https://www.shumaker.com/professional/brian-c-focht/
https://www.shumaker.com/professional/nick-carr/
https://www.shumaker.com/professional/douglas-a-cherry/
https://www.shumaker.com/professional/andrew-r-deweese/
https://www.shumaker.com/insight/the-patchwork-of-data-privacy-laws-recent-developments-and-implications/

Protecting Your Business’ Social Media Accounts from Hackers

The Artificial Intelligence Benchmark: The Most Important Clause You've Never Used (Part 1)
Enforcement Actions

Notable Data Breaches

Learn more about Shumaker’s Technology, Data Privacy, Cybersecurity & Al Service Line

Shumaker

© 2026 Shumaker, Loop & Kendrick, LLP. All Rights Reserved. Privacy Policy/Disclaimer



https://www.shumaker.com/insight/protecting-your-business-social-media-accounts-from-hackers/
https://www.shumaker.com/insight/the-artifical-intelligence-benchmark-the-most-imortant-clause-youve-never-used-part-1/
https://www.shumaker.com/capabilities/service-lines/technology-data-privary-cybersecurity-ai/?utm_campaign=18174591-Technology%2C%20Data%20Privacy%2C%20Cybersecurity%20%26%20AI%20Newsletter&utm_source=hs_email&utm_medium=email&_hsenc=p2ANqtz-9P80A0oHpzAginjYIxNA3UuSFAS1grPnxiSqI4Vhwjw4O50W9xJts5ivJKIQ0-Szsk0WCi7bBh7vO5FCMwy-isLA_ktg
https://www.shumaker.com/capabilities/service-lines/technology-data-privary-cybersecurity-ai/?utm_campaign=18174591-Technology%2C%20Data%20Privacy%2C%20Cybersecurity%20%26%20AI%20Newsletter&utm_source=hs_email&utm_medium=email&_hsenc=p2ANqtz-9P80A0oHpzAginjYIxNA3UuSFAS1grPnxiSqI4Vhwjw4O50W9xJts5ivJKIQ0-Szsk0WCi7bBh7vO5FCMwy-isLA_ktg
https://www.shumaker.com/privacy-policy/

