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Client Alert: Don’t Let
Boilerplate Decide the Fight:
Venue, Governing Law,
Arbitration, and Mediation
Clauses for Florida Businesses

Imagine this: Your Tampa-based manufacturing
company signed a supply agreement with a national
vendor two years ago. The relationship soured, and
you now have a $400,000 claim for defective goods.
You call your attorney, ready to file suit in
Hillsborough County, only to learn that page 14 of
the vendor’s form contract requires you to litigate in
Delaware, under New York law, with a mandatory
arbitration clause that limits your discovery rights
and shifts all arbitrator fees to you.
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This scenario is not hypothetical. It happens to Florida small and mid-sized businesses every day. The
dispute resolution provisions buried in form contracts, such as venue clauses, governing law selections,
arbitration agreements, and mediation requirements, are not mere boilerplate. They are strategic choices
that determine where you fight, under what rules you fight, how much it costs to fight, and often whether
you can afford to fight at all.

Why Boilerplate Dispute Clauses Are Dangerous

Form contracts are drafted unilaterally by one party, usually the larger counterparty with dedicated legal
counsel. Every clause in that form exists to benefit the drafter. Venue and arbitration provisions are no
exception. They are engineered to give the drafter a homecourt advantage while imposing maximum cost
and inconvenience on the other side.

Florida businesses typically accept these terms without negotiation for three reasons: time pressure to close
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a deal, a perception that “boilerplate” is non-negotiable, and unfamiliarity with the practical consequences.
Many business owners assume they can challenge an unfair clause later if a dispute arises. That assumption
is often wrong. Florida courts routinely enforce forum selection clauses even in form contracts, provided
they meet a threshold test of fundamental fairness.

Florida Venue Clauses

A venue clause (also called a “forum selection clause”) specifies where litigation must occur. An out-of-state
venue clause can force your Florida business to litigate thousands of miles from your operations, witnesses,
and records.

Mandatory versus permissive clauses. Florida courts draw a critical distinction between mandatory and
permissive forum selection clauses. A mandatory clause uses exclusivity language (i.e., “shall,”
“exclusively,” “solely,” “only”) that restricts litigation to the named forum. A permissive clause merely
consents to jurisdiction in a particular location without excluding other forums. For example, a clause stating
venue “with proper venue in Hillsborough County” would be permissive because it lacks exclusivity
language.

Enforceability. Florida courts enforce mandatory forum selection clauses unless it is shown the clause (1)
was procured by fraud or undue influence, (2) goes against public policy, (3) transfers the matter to a remote
and alien forum that is particularly inconvenient for one or both of the parties, or (4) effectively amounts to
no forum at all, depriving a party from its day in court.

Drafting tip: Use explicit exclusivity language (i.e., “exclusively in the state and federal courts located in
Pinellas County, Florida”) and specify that (i) both the county and whether state court, federal court, or both
are available; and (ii) the other party waives objections to venue, forum, or personal jurisdiction.

Governing Law Clauses

A governing law clause (or “choice of law” clause) determines which state’s substantive law controls the
interpretation and enforcement of the contract. This is not merely academic. It directly affects your available
remedies, statutes of limitations, damages calculations, and defenses.

For instance, Florida’s statute of limitations for breach of a written contract is five years, but some states
impose shorter periods. Accordingly, if your contract is governed by a different state’s substantive law, you
may have a shorter time period in which you can file a lawsuit.

Additionally, out-of-state law creates practical burdens. Your Florida attorney may need to associate with
counsel licensed in the governing law’s state, increasing cost and complexity. Florida courts will generally
enforce a clear choice of law provision in a commercial contract between sophisticated parties, so the time to
address this issue is at the contracting stage, not after a dispute arises.

Arbitration Clauses

Arbitration is a private dispute resolution process in which the parties submit their claims to one or more
neutral decision makers (arbitrators) rather than a court. Florida has a strong statutory policy favoring
enforcement of written arbitration agreements.

The legal framework. The Revised Florida Arbitration Code, codified at Chapter 682, Florida Statutes,
provides that a written agreement to arbitrate “is valid, enforceable, and irrevocable except upon a ground



that exists at law or in equity for the revocation of a contract.” Fla. Stat. § 682.02(1). The Federal Arbitration
Act (FAA) similarly embodies a national policy favoring arbitration.

What courts analyze. When a party moves to compel arbitration, courts consider: (1) whether the parties
have a valid, written agreement to arbitrate, (2) whether an arbitrable issue exists, and (3) whether one or
both of the parties waived the right to arbitration. If the arbitration clause itself (not the entire contract) is
unconscionable or procured by fraud, generally applicable contract defenses, such as fraud, duress, or
unconscionability, may invalidate an arbitration agreement.

FAA preemption. Critically, the FAA preempts state laws that specifically disfavor arbitration. Florida
businesses should not assume that state law defenses will automatically rescue them from an unfavorable
clause. Careful drafting at the outset is far more reliable than litigation over enforceability after the fact.

Drafting tips for Florida businesses:

Seat of arbitration. Specify a Florida city as the seat (legal place) of arbitration. This determines which
courts exercise supervisory jurisdiction.
Administering body. Name a recognized institution (e.g., the American Arbitration Association (AAA)
or Judicial Arbitration and Mediation Services (JAMS)) and the applicable rules.
Applicable Rules. Specify a set of arbitration rules that apply. Each administering body may have
multiple sets of rules, such as rules for consumer cases, complex cases, or specialty areas such as
health care and construction.
Arbitrability. The clause should specify who decides whether a dispute is subject to arbitration in the
first place—the court or an arbitrator.
Number of arbitrators. One arbitrator for disputes under a stated threshold, and three for complex or
high value disputes.
Discovery limitations. Address limits on depositions, interrogatories, and document requests to control
costs.
Confidentiality. Include provisions protecting business information and settlement terms.
Fee allocation. Specify how arbitrator fees and costs are shared. Note that one-sided fee provisions
may render a clause unconscionable.
Carveouts. Preserve the right to seek emergency injunctive relief in court (e.g., to prevent misuse of
trade secrets) and to pursue expedited collection actions for undisputed amounts without being forced
through full arbitration.

Mediation First Language

Mediation is a facilitated negotiation process in which a neutral third party helps the disputing parties reach
a voluntary resolution. Many contracts include “mediation first” or “pre-suit mediation” clauses requiring
that the parties attempt mediation before filing suit or initiating arbitration.

Value of mediation first clauses. Mandatory pre-suit mediation can significantly reduce litigation costs,
preserve business relationships, and resolve disputes faster than court proceedings. However, poorly drafted
mediation language creates costly threshold litigation to determine whether the mediation first requirement
is enforceable.

Risks of ambiguity. An arbitrator, not the court, decides whether a condition precedent to arbitrability has
been fulfilled. If mediation is framed as a condition precedent to arbitration, disputes over whether mediation
was properly completed can themselves become a litigated gateway issue, consuming time and resources
before the merits are ever addressed.



Drafting enforceable mediation first clauses. To avoid ambiguity, specify: (1) the trigger event requiring
mediation (e.g., delivery of a written notice of dispute), (2) a specific timeframe for completing mediation
(e.g., within 30 days of the notice), (3) the process for selecting a mediator (e.g., mutual agreement or
designation by a named mediation provider), and (4) consequences of noncompliance (e.g., stay of
proceedings, inability to recover mediation costs, or waiver of the mediation requirement after the stated
period).

A Dispute Clause Practical Checklist

Before signing any commercial contract, Florida businesses should review the dispute resolution provisions
against the following checklist:

☐  Florida venue confirmed. Does the contract require litigation or arbitration exclusively in a specified
Florida county?

☐  Florida governing law confirmed. Does the governing law clause select Florida law?

☐  Arbitration clause is written, mutual, and properly scoped. Is the arbitration agreement bilateral (not one-
sided)? Does it clearly define which disputes are subject to arbitration?

☐  Arbitration clause includes appropriate carveouts. Are emergency injunctive relief and collection actions
preserved for court?

☐  Mediation first language is clear and enforceable. Does the mediation provision specify a trigger,
timeframe, selection process, and consequences?

☐  Emergency relief preserved. Can you seek a temporary restraining order or preliminary injunction without
first completing mediation or arbitration?

☐  Fee-shifting and cost allocation reviewed. Are arbitrator fees, attorneys’ fees, and costs allocated fairly?

☐  Collection action carveout. Can you pursue summary collection proceedings for undisputed invoices
without triggering the full dispute resolution process?

Conclusion

Dispute resolution clauses are not legal formalities. They are business risk decisions that determine how
much it will cost to enforce your rights and whether enforcement is practical at all. Every form contract that
crosses your desk contains choices someone else made for their benefit, not yours.

Florida small and mid-sized businesses that treat these clauses as negotiable, and audit them before signing,
gain a meaningful strategic advantage. The time to shape the rules of a future dispute is when the contract is
on your desk, not after you are served with a demand for arbitration in another state under another state’s
law.

If you have not reviewed the dispute resolution provisions in your key vendor, customer, and partner
contracts, now is the time. A focused review by experienced Florida business counsel can identify provisions
that expose your company to unnecessary risk and negotiate terms that protect your interests.

If you have questions or would like more information, please contact Elizabeth Brusa.
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