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An audit can benefit your estate plan
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Changes in gift and estate tax laws in  
recent years make now an ideal time for  
an estate plan “audit.” During an audit,  
your advisor or attorney conducts a  
comprehensive review of your plan to ensure 
that it continues to operate as intended, 
remains aligned with your objectives, and 
conforms to current federal and state laws. 
An audit can also reveal issues that may  
lead to disputes among your heirs, delays 
in the distribution of assets or unnecessary 
administrative costs.

Take inventory
The first step is to take inventory of your  
significant assets — including your home and  
other real estate, bank and investment accounts, 
business interests, and certain personal  
property — and ensure they’re addressed in  
your plan and properly titled. Many people use  
living trusts (also referred to as “revocable”  
trusts) to direct the distribution of assets after 
death and avoid probate. These trusts are  
generally ineffective, however, unless they’re 
“funded” — that is, unless the assets are  
transferred to the trust. 

Estate plan audits often uncover assets intended  
to be held in the trust but aren’t. This is common 
with assets acquired after the trust was created  
and initially funded. Unless you transfer these 
assets to the trust, they’ll likely be subject to  
probate and may not be distributed according  
to the trust’s terms.

Review beneficiary designations
Certain “nonprobate” assets pass to your heirs  
via beneficiary designation rather than through  
your will or trust. These may include retirement 
accounts (such as 401(k) plans and IRAs), life 
insurance policies, annuities, and certain payable-
on-death (POD) or transferable-on-death (TOD) 

accounts. Absent a valid beneficiary designation, 
these assets will end up in your general estate and 
may not be distributed as you intended.

As part of an estate plan audit, your advisor will 
review all beneficiary designations to ensure  
they’re appropriate and up to date. For example,  
if an account names your ex-spouse or someone 
who has died as beneficiary, you should update  
the designation. It’s also a good idea to name  
contingent beneficiaries for all nonprobate assets. 
That way, there won’t be any gaps in your plan 
should a primary beneficiary die before you.

Account for family changes
Your advisor will examine changes in family  
circumstances since you created your plan and 
determine whether adjustments are needed. For 
example, births, adoptions, marriages, divorces 
or deaths may require you to rethink how certain 
assets are distributed.

Changes in your own marital status are particularly 
significant. If you recently got married, update your 
plan to ensure your new spouse is provided for. If 
you recently divorced, you’ll want to revise your 
plan to ensure that you don’t unintentionally  
benefit your ex-spouse. If you’ve remarried  
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and have children from a previous marriage,  
consider special planning tools that allow you to 
provide for your new spouse without disinheriting 
your children.

Moving to another state may also require you to 
revise your plan. State laws governing estates, 
trusts, marital property, and estate or inheritance 
taxes vary. For example, moving from a state  
without a separate estate tax to one that imposes 
such a tax may affect your planning strategies.

Revisit existing planning strategies
Federal gift and estate tax laws have changed  
dramatically. In the last 15 years, for example, the 
federal gift and estate tax exemption has tripled 
from $5 million to $15 million, and portability was 
introduced. Portability allows a surviving spouse, 
under certain circumstances, to use a deceased 
spouse’s unused exemption amount. 

An estate plan audit may identify certain  
traditional estate planning structures that,  

given these changes, are unnecessary or even 
counterproductive. (See “Watch out for formula 
clauses” above.)

Keep your legacy on track
Creating a well-designed estate plan is an  
important first step, but the process shouldn’t 
end there. Periodic estate plan audits can help 
ensure your plan continues to reflect your wishes 
and accomplish your goals in light of changing 
laws, family dynamics and financial circumstances. 
Contact your estate planning advisor or attorney  
to get the ball rolling. ❚

Watch out for formula clauses

Many older estate plans used bypass trusts to minimize estate tax and preserve both spouses’ federal estate 
tax exemptions. These trusts usually provided income to the surviving spouse during life, with the remaining 
assets passing to the children or other beneficiaries, bypassing the surviving spouse’s taxable estate.

Typically, these plans used “formula clauses” tied to the exemption amount in effect at the time of death. 
When the first spouse died, assets up to that spouse’s exemption funded the trust, with the balance passing 
to or for the benefit of the surviving spouse. Today, generous exemptions together with portability make 
bypass trusts unnecessary for most families. Worse, depending on its terms, an older formula clause may 
direct all assets to a trust, inadvertently disinheriting the surviving spouse.

Consider this example: George created his estate plan in 2011, when the federal exemption was $5 million, 
and his estate was worth $7 million. A formula clause provided for an amount up to the applicable  
exemption to fund a bypass trust, for the benefit of George’s children from his prior marriage, with the  
balance going to his wife, Linda. If George had died in 2011, $5 million would have gone to the bypass trust, 
and Linda would have received $2 million. Suppose, however, that George dies in 2026, when his estate is 
worth $12 million. Because the applicable exemption is now $15 million, the formula clause directs all  
$12 million in assets to the bypass trust. Linda enjoys the income from the trust, but nothing more.

As part of an estate plan audit, 
your advisor will review all 
beneficiary designations to 
ensure they’re appropriate and 
up to date.
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After a loved one dies, attention often turns 
to transferring assets to family members 
and other beneficiaries. But before an estate 
can be fully settled, another important issue 
must be addressed: any debt left behind. 

Generally, debt doesn’t simply vanish when a person 
dies. Certain obligations may be discharged, but 
many remain payable by the estate. Understanding 
some basic rules can help the executor and family 
members navigate the process.

Executor’s role
The executor named to administer an estate  
generally is responsible for handling both its assets 
and liabilities. One of the first tasks is to identify the 
deceased’s outstanding debt. This typically involves 
determining whether each debt is legitimate,  
establishing its priority and deciding how it should  
be handled during the administration of the estate.

Some debts may need to be paid promptly,  
while others can remain outstanding for a period 
of time. In addition, an obligation attached to a 
specific asset may follow that asset. For example, a 
beneficiary who inherits a home may, under certain 
circumstances, take the property subject to the 
mortgage associated with it. 

Potential liability
Generally, the estate — rather than its  
executor or beneficiaries — is responsible for  
paying the deceased person’s debts. However, 

there are exceptions. For example, an individual 
may have personal responsibility for an obligation 
if he or she co-signed a loan, was a joint account 
holder who was contractually liable for the debt or 
otherwise agreed to share liability for the debt. 

State law can also make a difference. In a  
community property state, a surviving spouse may 
be responsible for certain debts under applicable 
community property laws.

Executors face another potential source of  
liability. Although they normally aren’t personally 
responsible for the deceased person’s obligations, 
they may face consequences for mishandling  
the estate. An executor who improperly distributes 
assets, allows them to lose value through misman-
agement or pays lower-priority creditors before 
higher-priority claims could potentially become  
personally liable.

Estate assets available to creditors
An estate’s assets generally are available to  
satisfy valid creditor claims. This can be true 
whether property passes through probate or is  
held in a revocable trust. A common misconception 
is that placing property in a revocable trust  
automatically protects it from creditors. Typically,  
it doesn’t.

Some types of property may be exempt from  
creditors’ claims. Depending on applicable law, 
these may include certain retirement accounts,  
life insurance proceeds paid directly to a named 
beneficiary and some jointly owned property.

Assets held in certain irrevocable trusts also may 
receive creditor protection. For instance, some 
domestic asset protection trusts are designed to 
shield assets from claims. The degree of protection 
varies based on the trust structure and the laws of 
the jurisdiction governing it.

Settling an estate
After death, what becomes of the deceased’s debts?

The executor named to 
administer an estate generally  
is responsible for handling  
both its assets and liabilities.
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Note that some states have established homestead 
exemptions or family allowances that may protect 
certain property or provide benefits to surviving 
family members before creditor claims are paid. 
These provisions are designed to give a deceased 
person’s loved ones a minimal level of financial 
security in the event the estate is insolvent.

Priority of creditor claims
The order in which debts are paid becomes  
especially important if an estate is insolvent —  
that is, its debts exceed the value of its assets.  
If there isn’t enough money to pay every valid 
claim, higher-priority obligations generally must  
be satisfied before lower-priority debts.

Although the precise order varies by state, claims 
commonly receive priority along these lines:

■	� Costs of administering the estate, including  
certain legal and accounting fees,

■	� Reasonable funeral and burial expenses,

■	� Certain federal taxes and other federal 
obligations,

■	� Unreimbursed medical costs associated with the 
deceased person’s final illness,

■	� Certain state taxes and obligations, which may 
include Medicaid recovery claims, and

■	� Other remaining debts.

Secured obligations, such as mortgages, are  
often treated differently. Because the lender has  
a claim against the underlying collateral, the  
beneficiary receiving the property may need to 
address the outstanding debt to retain it, or the 
creditor may look to the property itself to satisfy 
the debt.

Turn to the professionals
Administering an estate involves more than  
identifying beneficiaries and distributing  
assets. Executors also must identify valid debts, 
understand which assets creditors can reach and 
follow applicable rules regarding the order in  
which claims are paid. If you’ve been appointed  
an executor of an estate, consider working with 
qualified legal, tax and financial advisors to ensure 
debts are properly handled. ❚
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If you want to reduce the size of your  
taxable estate, lifetime gifting can be a  
powerful estate planning tool. By transferring 
assets to your children or other family  
members during your life, you can remove 
those assets — as well as their potential 
future appreciation — from your estate.

But gifts of significant value can result in gift tax  
liability. One strategy that may help address this 
concern is to make net gifts, an arrangement in 
which the recipients agree to pay the gift tax  
associated with the transfers.

How net gifts work
Ordinarily, the person making a taxable gift is 
responsible for paying any federal gift tax due. 
With a net gift, however, the recipient agrees, as a 
condition of receiving the gift, to pay the resulting 
gift tax.

That obligation affects the value of what the  
recipient receives. As a result, the amount treated 
as a taxable gift is reduced by the recipient’s  
obligation to pay the gift tax.

For example, suppose you want to transfer an  
asset worth $1 million to a family member. In a 
conventional gift, the taxable value generally starts 
with the asset’s full fair market value, subject to 
applicable exemptions and exclusions. With a  
properly structured net gift, the recipient’s  
obligation to pay the gift tax reduces the value  
of the gift for gift tax purposes.

The calculations can be complex because the gift 
tax itself depends on the value of the taxable gift. 
Professional assistance is therefore important when 
determining whether a net gift will produce the 
desired result.

When to consider net gifts
A net gift may be particularly useful for someone 
who wants to make a substantial lifetime gift  
but is concerned about the gift tax cost. Shifting 
responsibility for the tax to the recipient can  
reduce both the gift’s taxable value and the  
donor’s out-of-pocket cost.

The strategy may also help advance an estate  
planning goal of reducing the donor’s taxable 
estate. Rather than using additional assets to pay 
the gift tax, the donor can potentially retain those 
funds for other purposes.

Net gifts shouldn’t be confused with gifts that  
qualify for the federal annual gift tax exclusion 
($19,000 per recipient for 2026). Gifts within  
the annual exclusion generally don’t use any  
of the donor’s lifetime gift and estate tax  
exemption amount. Net gift strategies typically 
become relevant when larger transfers may create 
taxable gifts.

Look beyond gift tax
Gift tax savings aren’t the only consideration. A  
net gift can have income tax consequences for 

When making a net gift,  
the recipient pays the gift tax
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How your estate plan accounts  
for your grandchildren isn’t equal
In estate planning, dividing assets equally among children may seem like the fairest approach.  
But equal treatment doesn’t always produce equal results for future generations. Every family’s  
circumstances are different, and those differences can complicate decisions about how to distribute 
assets. Providing for grandchildren is one area where equal division among children can create  
unintended inequities.

For example: Emma has two children, Jon and Jen. 
Jon has two children, and Jen has four. Emma’s estate 
plan calls for her $8 million estate to be divided equally 
between her two children. When she dies, Jon and Jen 
each receive $4 million. After their deaths, Jon’s two  
children receive $2 million each from their parents’  
inheritance, while Jen’s four children receive $1 million 
each. (This assumes, of course, that Jon and Jen each  
preserve the full amount of their inheritances.)

One way to address this inequity is to purchase life insurance. For example, Emma could purchase 
a policy on her own life, with the proceeds divided equally among her grandchildren. Alternatively, 
she could arrange policies on the lives of Jon and Jen designed to provide equal amounts to each 
grandchild. One advantage of this approach is that, so long as Jon and Jen are in good health,  
the premiums are likely to be lower than those for similar coverage on Emma. Depending on the 
situation, Emma could use gifts or loans to help Jon and Jen pay the premiums.

Life insurance can allow Emma to provide more for her grandchildren, on a more equal basis, while 
still dividing her other assets equally between her children. Depending on how Jon and Jen spend 
their inheritances, Jon’s children may still receive more than Jen’s on a per capita basis. Still, the 
additional assets provided by life insurance will likely make Emma’s estate plan appear “fairer” in  
the eyes of her grandchildren.

ESTATE PLANNING RED FLAG

both parties. Depending on the circumstances,  
the recipient’s payment of the donor’s gift tax  
may cause the transfer to be treated partly as a 
sale for income tax purposes. The recipient’s tax 
basis in the transferred property also requires  
careful analysis.

These issues can be especially important when  
gifting appreciated assets, such as securities,  
real estate or interests in a closely held business.

Is a net gift right for you?
Net gifts can provide an additional option for 
transferring substantial wealth, but the rules and 
calculations are complicated. The suitability of the 
strategy depends on the assets involved, the size 
of the gift, the donor’s overall estate plan and the 
potential tax consequences for both parties. Your 
estate planning advisor can help you determine if 
this strategy is right for your family. ❚
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Across a diverse range of locations and capabilities, 
the attorneys and advisors of Shumaker share a unified 
approach: to start every engagement with a clear focus 
on the desired outcome and the most efficient path to 
achieve it. For 100 years, we have set a high standard for 
client service, consistently delivering exceptional results. 

With a broad bench of attorneys practicing in 13 offices 
and barred in over 30 states and provinces, Shumaker  
is well positioned to serve the unique needs of estate  
planning and estate administration clients. Our cross-
disciplinary teams include top graduates from leading  
law schools, professionals with advanced degrees in  
various fields, former clerks to federal and state trial  
and appellate judges, and attorneys recognized as top 
performers by Best Lawyers in America.

Shumaker has an entire team of experienced attorneys 
focused on serving the unique needs of business owners 
and other high-net-worth individuals and families.

With a proven history of character-driven relationships,  
clients feel comfortable trusting our attorneys with their 
most personal goals, visions, and legacies. We safeguard 
wealth and provide for ongoing personal and business 
legacies, helping clients create clear succession and  
business continuity plans. We also provide real estate  
and tax counsel for wealthy individuals and families.

Working alongside other professionals like accountants 
and financial planners, we can ensure that your current 
and future assets are protected and that your long-term 
objectives enjoy the legal and financial support that can 
protect them and bring them to fruition.

We welcome the opportunity to discuss your situation and provide the 
services required to help you achieve your estate planning goals.  

Please call us today and let us know how we can be of assistance.

www.shumaker.com


